Daniel C. Brown v. Bowman & Kemp Steel and Supply Company and Jacobsen-Robbins Construction Company: Brief of Appellant by Utah Supreme Court
Brigham Young University Law School
BYU Law Digital Commons
Utah Supreme Court Briefs
1991
Daniel C. Brown v. Bowman & Kemp Steel and
Supply Company and Jacobsen-Robbins
Construction Company: Brief of Appellant
Utah Supreme Court
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc1
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
L. Rich Humphreys; Mark L. Anderson; Christensen, Jensen & Powell; Attorney for Appellant.
W. Brent Wilcox; Edward B. Havas; Wilcox, Dewsnup and King; Roger D. Sandack; Robert G.
Gilchrist; Richards, Brandt, Miller & Nelson;James R. Black; Callister, Duncan & Nebeker;
Attorneys for Respondent and Plantiff.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Brown v. Bowman & Kemp Steel, No. 910082.00 (Utah Supreme Court, 1991).
https://digitalcommons.law.byu.edu/byu_sc1/3440
D
' ('• JMENT 
KFt) 
&5.9 
IS9 
D©CK£T NO. 
BRIE1 
IN THE SUPREME COURT OF THE STATE OF UTAH 
DANIEL C. BROWN, 
Plaintiff, 
vs. 
BOWMAN & KEMP STEEL AND SUPPLY 
COMPANY, INC., a Utah corp-
oration, 
Defendant and Appellee, 
and 
JACOBSEN-ROBBINS CONSTRUCTION 
COMPANY, a Utah corporation, 
Defendant and Appellant. 
JACOBSEN-ROBBINS CONSTRUCTION 
COMPANY, a Utah corporation, 
Third-Party Plaintiff and 
Appellant, 
vs. 
CCC&T, Inc., a Utah corporation, 
Third-Party Defendant and 
Appellee. 
Appellate No. 910082 
Priority No. 16 
BRIEF OF APPELLANT 
APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
THE HONORABLE RICHARD H. MOFFAT 
r" 1 L. 
JAN 6 1992 
CLERK SUPREME COURT 
UTAH 
IN THE SUPREME COURT OF THE STATE OF UTAH 
DANIEL C. BROWN, 
Plaintiff, 
vs. 
BOWMAN & KEMP STEEL AND SUPPLY 
COMPANY, INC., a Utah corp-
oration, 
Defendant and Appellee, 
and 
JACOBSEN-ROBBINS CONSTRUCTION 
COMPANY, a Utah corporation, 
Defendant and Appellant, 
JACOBSEN-ROBBINS CONSTRUCTION 
COMPANY, a Utah corporation, 
Third-Party Plaintiff and 
Appellant, 
vs. 
CCC&T, Inc., a Utah corporation, 
Third-Party Defendant and 
Appellee. 
Appellate No. 910082 
Priority No. 16 
BRIEF OF APPELLANT 
APPEAL FROM THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
THE HONORABLE RICHARD H. MOFFAT 
L. Rich Humpherys 
Mark L. Anderson 
CHRISTENSEN, JENSEN & POWELL, P.C. 
175 South West Temple, #510 
Salt Lake City, Utah 84101 
Attorneys for Appellant 
Jacobsen-Robbins Construction 
Company 
Robert G. Gilchrist 
RICHARDS, BRANDT, MILLER & NELSON 
50 South Main, #700 
Salt Lake City, Utah 84144 
Attorneys for Respondent 
Boman & Kemp Steel and Supply 
Company, Inc. 
James R. Black 
CALLISTER, DUNCAN & NEBEKER 
10 East South Temple, Suite 800 
Salt Lake City, Utah 84133 
Attorneys for Respondent 
CCC&T, Inc. 
W. Brent Wilcox 
Edward B. Havas 
WILCOX, DEWSNUP & KING 
2020 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff 
Daniel Brown 
Roger D. Sandack 
136 South Main Street, #500 
Salt Lake City, Utah 84101 
Attorney for Plaintiff 
Daniel Brown 
PARTIES TO THE PROCEEDINGS 
With one exception, the names of all parties to the proceed-
ings in the lower court are set forth in the caption of the case on 
appeal. The exception is former defendant Boyer-Washington 
Boulevard Associates, a Utah limited partnership, which was 
dismissed by the trial court on October 11, 1990 pursuant to the 
parties' stipulation. (R. 563-64). 
TABLE OF CONTENTS 
JURISDICTION OF THE UTAH SUPREME COURT 1 
STATEMENT OF THE ISSUES 1 
DETERMINATIVE STATUTES 2 
Exclusive Remedy Provision of Utah Workers' 
Compensation Act 2 
Utah Liability Reform Act 3 
STATEMENT OF THE CASE 4 
Nature of the Case and Course of Proceedings 4 
Statement of Facts 5 
SUMMARY OF APPELLANT'S ARGUMENT 13 
ARGUMENT 14 
I. THE DISTRICT COURT'S ORDER MANDATING THAT NO 
EVIDENCE OF CCC&T'S CONDUCT WILL BE SUBMITTED 
TO THE JURY, DISMISSING CCC&T AS A THIRD-PARTY 
DEFENDANT, AND PREVENTING ITS FAULT FROM BEING 
DETERMINED BY THE JURY ON THE SPECIAL VERDICT 
FORM, WAS ERRONEOUS 14 
A. The District Court Erred in Ruling that No 
Evidence of CCC&T's Conduct will be Submitted 
to the Jury Because Such Evidence is Necessary 
for the Jury's Determination of Proximate 
Cause 14 
B. The District Court Erred by Not Permitting the 
Fault of CCC&T to be Apportioned by the Jury . . . 17 
1. The comparison of CCC&T's fault by the 
jury is not prohibited by the Workers' 
Compensation Act 18 
2. The comparison of CCC&T7s fault by the 
finder of fact is required by the 
Liability Reform Act 20 
a. CCC&T is not immune from having its 
fault apportioned under the 
Liability Reform Act 22 
b. CCC&T's joinder as a third 
party defendant for fault 
a l l o c a t i o n purposes i s 
appropriate under the Liabi l i ty 
Reform Act 23 
c. Even if the district court did 
not err by dismissing 
Jacobsen's third-party claim 
against CCC&T, it erred by 
ruling that the fault of CCC&T 
as a non-party may not be 
compared with Plaintiff's and 
Jacobsen's fault at trial 2 6 
d. The law in other jurisdictions 
supports the position that 
employers can be included in 
civil actions for the purpose 
of fairly allocating fault 
among all parties 28 
e. The interests of justice and 
fairness also compel the 
conclusion that CCC&T should be 
included on the special verdict 
for comparison purposes 35 
THE DISTRICT COURT'S ORDER WHICH GRANTED BOMAN7S 
MOTION FOR SUMMARY JUDGMENT ON JACOBSEN'S CROSS-
CLAIM FOR CONTRACTUAL INDEMNITY WAS ERRONEOUS 37 
A. The Indemnity Provision in the Prime Contract 
Should Have Precluded Summary Judgment in Favor of 
Boman on Jacobsen's Cross Claim for Contractual 
Indemnity 38 
1. The terms of the indemnity provision in 
the prime contract are enforceable 
against Boman 38 
2. The terms of the indemnity provision 
in the prime contract require Boman 
to indemnify Jacobsen 4 3 
11 
3. Issues of material fact concerning 
the negligence of CCC&T, and its 
agents and employees, should have 
precluded summary judgment in favor 
of Boman on Jacobsen's cross-claim 
for contractual indemnity 44 
B. The Indemnity Provision in the Subcontract 
Should Have Precluded Summary Judgment in 
Favor of Boman on Jacobsen's Cross-Claim for 
Contractual Indemnity 46 
1. The terms of the indemnity provision 
in the subcontract require Boman to 
indemnify Jacobsen 46 
2. Issues of material fact concerning 
the negligence of CCC&T's agents 
should have precluded summary 
judgment in favor of Boman on 
Jacobsen's cross-claim for 
contractual indemnity 47 
CONCLUSION 47 
iii 
TABLE OF AUTHORITIES 
Cases 
Anderson v. National Carriers, Inc.. 695 P.2d 1293 
(Kan.App. 1985) 29, 30 
Anderton v. Montgomery. 607 P.2d 828, 834 (Utah 1980) . . . . 15 
Andrus v. Allred. 17 Utah 2d 106, 404 P.2d 972 
(1965) 24 
Baldwin Contracting Co. v. Winston. 236 Cal.App.2d 
565, 46 Cal.Rptr. 421 (1965) 46 
Bartlett v. New Mexico Welding Supply. Inc.. 646 P.2d 
579 (N.M.App. 1982) 34 
Berube v. Fashion Center. Ltd.. 771 P.2d 1033, 1040 
(Utah 1989) 43 
Board of County Commissioners v. Ridenour. 623 P.2d 
1174 (Wyo. 1981) 35 
Bode v. Clark Equipment Co.. 719 P.2d 824 
(Okla. 1986) 31 
Brown v. Keill. 580 P.2d 867 (Kan. 1978) 28 
Burke v. Duguesne Light Company. 231 Pa.Super. 412, 
332 A.2d 544 (1974) 15 
Burlingame Motor Co.. Inc. v. Peninsula Activities. Inc.. 
15 Cal.App.3d 656, 93 Cal.Rptr. 376 (1971) 41 
Chandler v. Industrial Commission. 55 Utah 213, 
184 P. 1020, 1021-22 (1919) 18 
Connar v. Westshore Equipment of Milwaukee. Inc.. 
68 Wis.2d 42, 227 N.W.2d 660, 662 (1975) 34 
Freund v. Utah Power & Light Co.. 793 P.2d 362 
(Utah 1990) 42 
Frisbee v. K&K Const. Co.. 676 P.2d 387, 389 
(Utah 1984) 44 
Godeskv v. Provo City. 690 P.2d 541 (Utah 1984) 26 
iv 
Henrie v. Rocky Mountain Packaging Corp. ;'rah 4 1:;, 
427, 196 P.2d 487, 493 (1948) . . . . . . . . 18 
Indenco. Inc. v. Evans, 201 Cal.App.2d 369, 
20 Cal.Rptr. 90 (1962) 41 
Jaye Smith Const, v. Board of Education of Granite 
School District. 560 P.2d 320, 322 (Utah 1977) 39 
Leonard v. Aluminum Co. of America. 767 F.2d 13 4, 
137 (5th Cir. 1985) 39 
Lyndcott Corp. v. Chemical Waste Management. Inc., 
690 F.Supp. 1409, 1415 (E.D. Penn. 1988) 38 
Mitchell v. Pearson Enterprises, 697 P.2d 240, 
245-46 (Utah 1985) 17 
Northwestern Pacific Indemnity Co. v. Junction City 
Water District. 668 P.2d 1206 (Or. 1983) 39 
Osuala v. Aetna Life & Casualty Co., 608 P.2d 242, 
243 (Utah 1980) 24 
Pavne v. The Bilco Co., 54 Wis.2d 424, 195 N.W.2d 
641 (1972) 33 
Philpott v. Superior Court, 36 P.2d 635 
(Cal. 1934) . . . . . . . . . 19 
Pickhover v. Smiths Management Corp. , 771 P.2d 664 
(Utah App. 1989) 4 3 
Pocatello Industrial Park Co. v. Steel West. Inc., 
621 P.2d 399 (Idaho I9pm . . . . . . . . . 31, 33 
Reagan Outdoor Advertising v. Utah Dept. of 
Transportation. 589 P.2d 782, 783 (Utah 1979) 25 
Royal Indemnity Co. v. Sangor. 164 N.w. 821 
(Wis. 1917) 19 
Utah Copper Co. v. Industrial Commission. 57 Utah 118, 
193 P. 24, 26 (1920) 18 
Utah State Coalition of senior Citizens v. ..JJP&L, 
776 P.2d 632, 634 (Utah 1989) 44 
V 
Utah State Road Commission v. Friberq. 687 P.2d 821, 
831 (Utah 1984) 25 
Van Buskirk v. Carey Canadian Mines, Ltd., 760 F.2d 481, 
493-94 (3rd Cir. 1985) 16, 17 
Vannov v. Uniroyal Tire Co.. 726 P.2d 648 (Idaho 1985) . . . 32 
Williams v. Melbv. 699 P.2d 723, 726 (Utah 1985) 15 
Statutes 
Utah Code Ann. § 78-2-2(3) (i) 1 
Utah Code Ann. § 78-27-37 (1986) 3, 20-22, 25 
Utah Code Ann. § 78-27-38 (1986) 3, 20, 31, 36 
Utah Code Ann. § 78-27-39 (1986) 3 
Utah Code Ann. § 78-27-40 (1986) 4, 20 
Utah Code Ann. § 78-27-41 (1986) 4, 10, 21, 24 
Utah Code Ann. § 78-27-43 (1986) 4 
Utah Code. Ann. § 35-1-60 (1953) 3, 19, 22 
Rules 
Utah Rules of Civil Procedure, Rule 54(b) 5, 13 
vi 
JURISDICTION OF THE UTAH SUPREME COURT 
' I ' ln1 i o i l ! I hi i I mi' I s< 11 r t I on I t hi in s . i p p f M l put ; iMn t I n U t a h 
Code Ann. § /8-2-2(3)(i), as amended. 
STATEMENT OF THE ISSUES 
This appeal presents the following issues for the court's 
determination: 
I. Whether it was error for the trial court to rule that no 
<V1 '" i clone* a i """:; e m p 1 D y e r ' s conduct W O U 1 dl be smbrri i. 11' ed 
r-. *ine fact finder because of the application of the exclusive 
remedy provision oi the Utah Workers' Compensation Act (Utah Code 
A n n . k {':•>- L-f>0) . 
1
 Whether it was error for ttu; trial court to rule that 
app I i i iaf" i on I t ho oxi hisiwo comedy provision uf the Utah Wuikois' 
Compensation Act precludes the apportionment of the plaintiff's 
employer's fault by the fact finder, despite the provisions of the 
Utahi t.jabi 1 i I | R e t o n n At I (lit ,ih O o d o A m KK /«••••-;) /»• ] ?
 t e l seei ) , 
which provide that a defendant may not t Liable to any person in 
excess of its proportionate share of r.auxt. 
^ Whether the indemnity provision in the contract between 
general contractor Jacobsen-Robbins Construction Company and the 
"»««
rni " « * 4"1"- I M I i I ii i n o ihiHit w • " 'in m i o o n s l i ' " it I lit/ f " ' l
 f> 
accider question can incorporated reference che 
subcontract Detween Jacobsen-Robbins and its subcontractor on the 
construction project, Boman & Kemp Stee] and Supply, Inc., and if 
so, whether such provision should have precluded summary judgment 
1 
in favor of Boman & Kemp on Jacobsen-Robbins' cross-claim for 
contractual indemnity. 
4. Whether the indemnity provision in the subcontract 
between Jacobsen-Robbins and Boman & Kemp should have precluded 
summary judgment in favor of Boman & Kemp on Jacobsen-Robbins7 
cross-claim for contractual indemnity. 
STANDARD OF REVIEW; Each of the above issues involve either 
a conclusion of law, or the interpretation of contract language. 
The district court's conclusions of law, and its interpretation of 
the contracts in question, are reviewed by this court for correct-
ness. Bonham v. Morgan, 788 P.2d 497 (Utah 1989); LPS Hospital v. 
Capitol Life Insurance Co, 765 P.2d 857 (Utah 1988). 
DETERMINATIVE STATUTES 
Exclusive Remedy Provision of Utah Workers7 Compensation Act 
The right to recover compensation pursuant to the provisions 
of this title for injuries sustained by an employee, whether 
resulting in death or not, shall be the exclusive remedy against 
the employer and shall be the exclusive remedy against any officer, 
agent or employee of the employer and the liabilities of the 
employer imposed by this act shall be in place of any and all other 
civil liability whatsoever, at common law or otherwise, to such 
employee . . . on account of any accident or injury or death, in 
any way contracted, sustained, aggravated or incurred by such 
employee in the course of or because of or arising out of his 
employment, and no action at law may be maintained against an 
2 
employer or a g a i n s t any o f f i c e r , a g e n t o r employee of t h e e m p l o y e r 
bdst'il Mfmn -iiij i nc iden t i i i | u t , in lieillh it in t >iiip 11 n, e o . 
Utah Code. Ann § 3 5 -1 -60 (1953), , a s amended. 
Utah L i a b i l i t y Reform Act 
A s u seel i K ee t i on s 7 8 - 2 7-37 t h r o u g h 7 8-2 7 - 4 3 : 
(1) "Defendant" means any person not immune from suit 
who is claimed to be liable because of fault to any 
person seeking recovery. 
(2) "Fault" means any actionable breach of legal duty, 
act, or omission proximately causing or contributing to 
injury or damages sustained by persons seeking recovery, 
including, but not limited to, negligence in all its 
degrees, contributory negligence, assumption of risk, 
strict liability, breach of express or Implied warranty 
of a product, products liability, and or misuse, modi fi -
cation or abuse of a product. 
(3) "Person seeking recovery" means any person seeking 
damages or reimbursement on its own behalf, or on behalf 
of another for whom it is authorized to act as legal 
representative. 
Utah Code Ann. § 78-27 -37 (1986). 
The fault of a person seeking recovery shall not alone 
bar recovery by that person. He may recover from any 
defendant or group of defendants whose fault exceeds his 
own. However, no defendant is liable to any person 
seeking recovery for any amount in excess of the propor-
tion of fault attributable to that defendant. 
I it' a I ode Ann it 'R-; ' - IS ( mm, ) , . ' • 
The trial court may, and when requested by any party 
shall, direct the jury, if any, to find separate special 
verdicts determining the total amount of damages sus-
tained and the percentage or proportion of fault attri-
butable to each person seeking recovery and to each 
defendant. 
Utah Code Ann. § ; 8-2 1 -3 9 ( ^ , 
3 
Subject to Section 78-27-38, the maximum amount for which 
a defendant may be liable to any person seeking recovery 
is that percentage or proportion of the damages equiva-
lent to the percentage or proportion of fault attributed 
to that defendant. No defendant is entitled to contribu-
tion from any other person. 
Utah Code Ann. § 78-27-40 (1986). 
A person seeking recovery, or any defendant who is a 
party to the litigation, may join as parties any defen-
dants who may have caused or contributed to the injury or 
damage for which recovery is sought, for the purpose of 
having determined their respective proportions of fault. 
Utah Code Ann. § 78-27-41 (1986). 
* * * 
Nothing in Sections 78-27-37 through 78-27-42 affects or 
impairs any common law or statutory immunity from 
liability, including, but not limited to, governmental 
immunity as provided in Chapter 30, Title 63, and the 
exclusive remedy provisions of Chapter 1, Title 35. 
Nothing in Sections 78-27-37 through 78-27-42 affects or 
impairs any right to indemnity or contribution arising 
from statute, contract, or agreement. 
Utah Code Ann. § 78-27-43 (1986). 
STATEMENT OF THE CASE 
Nature of the Case and Course of Proceedings 
Appellant Jacobsen-Robbins Construction Company appeals from 
two orders entered by the Third Judicial District Court of Salt 
Lake County, the Honorable Richard K. Moffat presiding. The first 
order, wherein the trial court granted third-party defendant CCC&T, 
Inc.'s Motion to Dismiss Jacobsen-Robbins' third-party complaint 
seeking the apportionment of CCC&T's fault by the jury, was entered 
on January 3, 1989. The second order appealed from, wherein the 
trial court granted Boman & Kemp Steel and Supply Company, Inc.'s 
4 
Motion for Summary Judgment on appellant's cross-claim for 
contractual indemnity, was granted on August 31, 1990. The court 
certified the two orders described above as final and appealable 
pursuant to Rule 54(b), Utah Rules of Civil Procedure, on January 
23, 1991. Appellant's Notice of Appeal was filed on February 14, 
1991. This court reviewed the appropriateness of the trial court's 
certification of the orders, and through its clerk notified the 
parties that such certification was proper on November 5, 1991. 
Statement of Facts 
On June 3, 1987, Boyer-Washington Boulevard Associates 
(hereinafter "Boyer") entered into a construction contract with 
Jacobsen-Robbins Construction Company (hereinafter "Jacobsen"). 
This agreement (hereinafter referred to as the "prime contract") 
required Jacobsen to act as Boyer's general contractor in connec-
tion with the construction of a six-story office building at 2575 
Washington Boulevard in Ogden, Utah. (R. 416). The building is 
generally known as the "Morton Thiokol Building," and will be 
referred to hereinafter as "the building." (The prime contract is 
attached as Addendum Exhibit A) (R. 429-52). 
Jacobsen entered into a contract with Boman & Kemp Steel and 
Supply (hereinafter "Boman") to supply and erect all steel 
necessary for the construction of the building. (This contract is 
hereinafter referred to as the "subcontract," and is attached as 
Addendum Exhibit B) (R. 401-06) . On the first page of the sub-
contract, Boman specifically agreed "to be bound to the contractor 
5 
[Jacobsen] by all obligations of the prime contract as they may 
apply to the work herein described as if contractor [Jacobsen] were 
in the place of the owner, and sub-contractor [Boman] were in the 
place of contractor [Jacobsen]. (R. 401); Addendum Exhibit B, p. 
1. 
After contracting with Jacobsen to supply and erect all 
necessary steel, Boman subcontracted with CCC&T, Inc. (hereinafter 
"CCC&T") to erect all steel on the project. (R. 417) . Daniel 
Brown (hereinafter "Brown"), the plaintiff in the captioned matter, 
was an employee of CCC&T on December 9, 1987, and was working at 
the building on that date in the capacity of a welder. (R. 417). 
Brown started work that day after receiving instructions 
concerning that day's work from CCC&T foreman Lynn Claybourne 
(hereinafter "Claybourne"). (R. 668, pp. 100, 102). At that time 
Brown was instructed to begin working that morning on the build-
ing's sixth floor. (R. 668, p. 41). Shortly before lunch Brown 
completed his assigned tasks on the sixth floor, and descended to 
the fourth floor of the building. (R. 668, p.39). When he arrived 
at the fourth floor he walked to the north edge of the building and 
called down to Claybourne for instructions about what he should do 
next. When he was talking to Claybourne at this time he was 
leaning on a safety cable. (R. 668, p. 122). 
After determining what Claybourne wanted accomplished, Brown 
walked to the southwest corner of the fourth floor and dropped his 
welding lead to the ground. (A welding lead is a copper cable that 
6 
connects the welding rod held by the welder to the welding appara-
tus set up on the ground). Claybourne connected the welding lead 
to the welder, which was on the ground level near the building's 
southwest corner. At this time Brown noted that there was a safety 
cable on the west side of the fourth floor where he dropped his 
welding lead. (R. 668, pp. 121, 171). 
Brown walked back to the vicinity of the northwest corner of 
the fourth floor and began "puddle welding" around a stairwell 
located there. Puddle welding is a process whereby sheets of floor 
decking made of corrugated steel are connected to the steel I-beams 
which support the floor. Welds are placed in the metal decking at 
regular intervals along each floor beam. (R. 668, pp. 14, 16, 
117) . 
As Brown puddle welded along a floor beam he would place a 
weld, step sideways to his left, place another weld, step sideways 
to the left again, etc. He wore his welding hood over his face 
while engaged in puddle welding. (R. 668, pp. 116, 127). After 
finishing necessary puddle welding near the stairwell, Brown walked 
to the north edge of the building and began puddle welding the 
floor decking along a beam back toward the building's interior. 
(R. 668, p. 180). After welding as far as necessary along that 
particular floor beam, Brown walked a few feet west to the next 
beam, and again started the process of puddle welding. At this 
time he was welding toward the outside edge of the building. (R. 
668, p. 180.) 
7 
Brown stopped welding approximately five feet from the edge of 
the building, lifted his welding hood and changed his welding rod. 
He was facing west when he lifted his hood. He then finished 
welding on that beam. He was four or five feet from the building's 
edge when he made his last weld on that beam, and then walked west 
again to the next floor beam. At that time he began welding once 
again toward the inside of the building. (R. 668, pp. 120, 128-39, 
180) . After welding as far in that direction as was necessary, he 
again walked west to the next floor beam and began welding toward 
the outside edge. (R. 668, p. 180). 
No safety cable had been installed along the outside (north) 
edge Brown approached as he welded along this particular beam. (R. 
668, p. 58). While stepping sideways, Brown walked off the north 
edge of the building, and fell to the ground. (R. 668, pp. 116-
17).1 Brown was seriously injured because of the accident. (R. 
34-37). Brown stepped off the building because he simply lost 
track of where he was in relation to the building's edge. (R. 668, 
pp. 52-53). 
Shortly after the accident, a representative of the Utah 
Industrial Commission's Division of Occupational Safety and Health 
1Exhibit 2 to Daniel Brown's deposition (R. 668) , although not 
drawn to scale, pictorially depicts Brown's movements between the 
time he finished welding around the stairwell until the time he 
stepped off the building. The point on the diagram labeled "SI" on 
the north edge is where he began puddle welding. The arrows 
leading from point SI show the path upon which he welded until he 
fell off the building at the point labeled "X." (R. 668, p. 180). 
A copy of this exhibit is attached hereto as Addendum Exhibit C. 
8 
(UOSHA) investigated the accident. (R. 463-69). The UOSHA inves-
tigator concluded that CCC&T's employees should have been trained 
by their employer to start puddle welding from the outside edge of 
an elevated work area and weld toward the interior of the building 
to avoid accidents such as the one sustained by Daniel Brown. (R. 
465) . The UOSHA inspector's report also indicated other safety 
violations on the part of CCC&T. (R.465, 467). 
Brown took instructions on the project only from his CCC&T 
supervisors. (R. 668, p. 129). No one from CCC&T told Brown to 
stay away from any area of floor decking on December 9, 1987. (R. 
668, p. 124). Furthermore, no CCC&T representative told Brown not 
to weld from the center of the building toward the perimeter. (R. 
668, p. 124). Brown never got specific instructions from his 
employer concerning the proper method of puddle welding near the 
edge of a building. (R. 668, pp. 194-95). 
At no time on December 9, 1987, did Claybourne inform Brown 
that the safety cable was not in place in an area on the north side 
of the fourth floor. (R. 668, p. 122). Moreover, Claybourne did 
not give Brown any warnings or safety instructions when he talked 
to him before he had him start working on the fourth floor shortly 
before the accident. (R. 668, p. 125). 
Brown worked on the fourth floor for five or ten minutes prior 
to his accident. (R. 668, pp. 54-55). During the five or ten 
minute period when Brown was working on the fourth floor before his 
accident occurred, two other employees of CCC&T were also working 
9 
on that level, and at least one of them was there when Brown fell. 
(R. 668, p. 115)• 
Brown never looked to see if the safety cable was strung 
everywhere on the fourth floor between the time he began working on 
that floor and the time of his accident. (R. 668, p. 172). He 
never noticed any areas on the fourth floor where the safety cable 
had not yet been strung. (R. 668, pp. 121-22). Brown's co-
employees who were with him on the fourth floor did not warn or 
inform him concerning the area on that floor where the safety cable 
had not yet been installed. (R. 668, pp. 115, 124.) 
After his accident, Brown sued Jacobsen and others, alleging 
that his injuries occurred because perimeter fall protection was 
negligently not installed where he stepped off the building. (R. 
32-38) . Based on UOSHA's conclusions concerning the cause of 
Brown's accident, and on its own independent investigation, 
Jacobsen thereafter filed a third-party complaint against Brown's 
employer CCC&T. (R. 9-12). The third-party complaint did not seek 
money damages from CCC&T. Rather, the complaint sought the 
apportionment of CCC&T's fault at trial pursuant to Utah Code Ann. 
§ 78-27-41. (R. 11-12). 
Jacobsen also filed a third-party complaint against its sub-
contractor Boman (R. 9-12). The claim against Boman was based on 
an indemnity provision contained in the subcontract entered into 
between Jacobsen and Boman. (R. 11-12). Brown later filed an 
Amended Complaint naming Boman as a defendant. (R. 32-38). 
10 
Thereafter, Jacobsen filed a cross-claim against Boman which was 
identical to the third-party complaint filed previously. (R. 
210-14). 
On August 30, 1988, CCC&T filed a Motion to Dismiss Jacobsen's 
Third-party Complaint. CCC&T based its motion on the exclusive 
remedy provision of the Utah Workers7 Compensation Act, and on the 
Utah Liability Reform Act, both of which it alleged prohibit the 
joinder of the plaintiff's employer in a civil action for the 
purpose of having the employer's fault apportioned. (R. 4 3-47). 
The court granted CCC&T's Motion to Dismiss on January 3, 1989, 
stating that "no evidence of CCC&T's conduct will be submitted to 
the finders of fact in this case," and that "no comparison of 
CCC&T's conduct with defendants7 and plaintiff's * fault' [will] be 
allowed at trial." (R. 209). The court's order granting CCC&T's 
Motion to Dismiss is attached as Addendum Exhibit D. 
Boman filed a Motion for Summary Judgment as to Jacobsen's 
cross claim for indemnity on April 9, 1990. (R. 359-61). Jacobsen 
argued that the motion should be denied for two reasons. First, 
Jacobsen contended that the indemnity provision in the prime 
contract between Jacobsen and the owner Boyer was binding on Boman 
because Boman agreed in its subcontract with Jacobsen "to be bound 
to [Jacobsen] by all obligations of the prime contract . . . as if 
[Jacobsen] were in the place of the owner, and [Boman] were in the 
place of [Jacobsen]." (R. 270); Addendum Exhibit B, p. 1. After 
substituting Jacobsen in place of the owner, and Boman in place of 
11 
Jacobsen, the indemnity provision in the prime contract (para. 
3.18.1) states that Boman "shall indemnify and hold harmless 
[Jacobsen] from and against all claims . . . arising out of or 
resulting from the performance of the work . . . to the extent 
caused in whole or in part by negligent acts or omissions of 
[Boman's sub-contractors and their employees].11 (R. 438) ; Addendum 
Exhibit A, p. 10. Jacobsen argued that this provision required 
Boman to indemnify it if the negligence of Boman7s sub-contractor 
CCC&T, and/or CCC&T's employee Brown, at least partly caused 
Brown's injuries, and that material fact issues concerning such 
negligence existed which precluded summary judgment. (R. 423-26). 
Second, Jacobsen relied upon the indemnity provision in the 
sub-contract entered into between Jacobsen and Boman (para. 8.D.). 
That provision required Boman to indemnify Jacobsen if an "agent" 
of Boman caused or contributed to Brown's injuries. (R. 405); 
Addendum Exhibit B, p. 5. Jacobsen cited law which holds that sub-
contractors are considered "agents" within the context of indemnity 
agreements, and that the negligence of Boman's "agent," CCC&T, 
required Boman to indemnify Jacobsen, or alternatively, that issues 
of fact involving the negligence of Boman's agents precluded 
summary judgment. (R. 498-99). 
In support of its motion, Boman argued that Jacobsen could not 
rely on the indemnity provision in the prime contract. (R. 479-
84). Boman also argued that the indemnity provision in the sub-
contract did not create any indemnity liability on the part of 
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Boman in favor of Jacobsen. (R. 470-78). The court granted 
Boman's Motion for Summary Judgment on August 31, 1990 on the 
ground that Jacobsen's "cross-claims and third-party claims were 
found to be barred by Utah law." (R. 525). The court's order did 
not clearly explain the bases for its holding. (R. 524-27). The 
order granting Boman's Motion for Summary Judgment is attached as 
Addendum Exhibit E. 
On October 3, 1990, Jacobsen moved the court to certify the 
orders which dismissed CCC&T as a party, and Jacobsen's indemnity 
claim against Boman, as final and appealable pursuant to Rule 
54(b), Utah Rules of Civil Procedure. (R. 537-57). The court 
certified the two orders as final and appealable pursuant to Rule 
54(b) on January 23, 1991. (R. 643-45). Jacobsen's Notice of 
Appeal was filed on February 14, 1991. (R. 655-57). 
SUMMARY OF APPELLANT'S ARGUMENT 
The district court erred by ruling that no evidence of CCC&T's 
conduct would be introduced at trial. It is imperative that the 
jury understand the totality of the circumstances surrounding the 
plaintiff's accident in order to consider and decide the issue of 
the proximate cause of the plaintiff's injuries. Furthermore, the 
district court erred by dismissing appellant's third-party 
complaint against plaintiff's employer CCC&T, which sought the 
apportionment of CCC&T's fi.ult by the jury. Alternatively, even if 
the court properly dismissed CCC&T as a party, the court erred by 
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not permitting CCC&T's fault to be apportioned by the jury as a 
non-party in the lawsuit. 
The district court also erred in granting Boman's motion for 
summary judgment on Jacobsen's cross-claim for contractual 
indemnity. Two separate indemnity provisions require Boman to 
indemnify Jacobsen for accidents and expenses caused by Boman's 
subcontractors or agents. At the very least, issues of material 
fact concerning the negligence of Boman's subcontractors and agents 
should have precluded summary judgment. 
ARGUMENT 
I. THE DISTRICT COURT'S ORDER MANDATING THAT NO 
EVIDENCE OF CCC&T'S CONDUCT WILL BE SUBMITTED 
TO THE JURY, DISMISSING CCC&T AS A THIRD-PARTY 
DEFENDANT, AND PREVENTING ITS FAULT FROM BEING 
DETERMINED BY THE JURY ON THE SPECIAL VERDICT 
FORM, WAS ERRONEOUS. 
A. The District Court Erred in Ruling that No Evidence of CCC&T's 
Conduct will be Submitted to the Jury Because Such Evidence is 
Necessary for the Jury/s Determination of Proximate Cause. 
The district court erred in ruling that "no evidence of 
CCC&T's conduct will be submitted to the finders of fact in this 
case" (R. 209). It is absolutely essential that such evidence be 
presented to the jury to permit it to properly determine the issue 
of proximate cause. The court's erroneous order prohibiting the 
jury from considering such evidence is tantamount to a directed 
verdict in plaintiff's favor on the issue of causation, and must be 
reversed by this court. 
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Under Utah law, an essential element of plaintiff's negligence 
claim against Jacobsen is establishing that Jacobsen's breach of a 
legal duty proximately caused his injuries. Williams v. Melby, 699 
P.2d 723, 726 (Utah 1985). See also, Anderton v. Montgomery, 607 
P.2d 828, 834 (Utah 1980), where this Court observed the well-
established principle that 
the issue of causation . . . must be separately and 
independently established. As in any negligence action, 
a legally-recognizable causal link must be established 
between defendant's act or omission and plaintiff's 
injury. Absent such a causal relationship, defendant's 
conduct, negligent or otherwise, gives rise to no 
liability, (footnotes omitted) 
There is no way for the jury in this action to fairly decide 
the question of proximate cause without considering the totality of 
the circumstances surrounding the accident plaintiff was involved 
in, including the relationship of CCC&T's conduct to the accident. 
Further, the court's order precluding evidence of CCC&T's conduct 
strips Jacobsen of at least two affirmative defenses: (1) that 
CCC&T was the sole proximate cause of plaintiff's injuries; and (2) 
that CCC&T's conduct was an intervening cause of plaintiff's 
injuries. 
Case law solidly supports Jacobsen's position that the 
district court erred by not permitting the conduct of the employer 
to be considered by the jury for the purpose of fairly determining 
proximate cause. For example, in Burke v. Duquesne Light Company, 
231 Pa.Super. 412, 332 A.2d 544 (1974), the Pennsylvania Superior 
Court was asked to determine whether the trial judge had erred in 
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holding that the Pennsylvania Workmen's Compensation Act barred a 
defendant from arguing that a third-party employer was the sole 
proximate cause of the plaintiff's injury. The court held that 
even though the workmen's compensation statute limited the amount 
of recovery available from the employer, it did not preclude the 
argument that the employer was solely responsible for the injuries 
sustained by the plaintiff. In reversing the trial court on this 
issue, the court explained that a defendant can always allege the 
sole liability of a third-party (including an employer), and that 
"if the evidence he produces justifies said instruction," the jury 
should be instructed that it might determine the employer's conduct 
to have been the sole cause of the injury. Id. at 547. 
See also. Van Buskirk v. Carey Canadian Mines, Ltd., 760 F.2d 
481, 493-94 (3rd Cir. 1985), where the Court of Appeals agreed that 
the trial court had correctly allowed the defendants to argue that 
the plaintiff's employer was the sole proximate cause of plain-
tiff's injuries, regardless of the fact that the Pennsylvania 
Workmen's Compensation Act shields the employer from liability for 
damages. 
Jacobsen is also entitled to argue that even if it was 
negligent, the conduct of CCC&T was an intervening cause which 
relieves Jacobsen of any liability for plaintiff's damages. This 
Court has defined proximate cause as "that cause which, in natural 
and continuous sequence (unbroken by an efficient intervening 
cause), produces the injury, and without which the result would not 
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have occurred. It is the efficient cause — the one that necessar-
ily sets in operation the factors that accomplish the injury." 
Mitchell v. Pearson Enterprises, 697 P.2d 240, 245-46 (Utah 1985) 
(emphasis added, footnote omitted). In light of this court's 
definition of proximate cause, Jacobsen has the right to have the 
jury determine whether CCC&T's conduct was an intervening cause. 
See also. Van Buskirk, 760 F.2d at 494, where the court observed 
that fl[i]n determining whether a factual cause is a legal cause, 
the jury must consider many elements, including intervening natural 
events, the passage of time, intervening actors, and the conduct of 
the injured party." (emphasis added). Accordingly, the district 
court erred by ruling that no evidence of CCC&T's conduct was 
admissible. 
B. The District Court Erred by Not Permitting the Fault of CCC&T 
to be Apportioned by the Jury. 
In support of its motion to dismiss Jacobsen's third-party 
complaint, CCC&T argued that Utah's Workers' Compensation Act 
prevented its joinder in this lawsuit for any purpose, including 
the determination by the jury of CCC&T's proportional share of 
fault for the injuries and damages claimed by the plaintiff. CCC&T 
also contended that the Utah Liability Reform Act did not alter 
this principle. The district court's agreement with both conten-
tions constitutes reversible error because the Workers' Compensa-
tion Act does not apply to the apportionment of an employer's 
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fault, and because the Liability Reform Act requires such fault 
comparison, 
1« The comparison of CCC&T's fault by the jury is 
not prohibited by the Workers' Compensation Act, 
The Utah Workers' Compensation Act, as presently constituted, 
was enacted in 1917. As enacted, its primary purpose is to prevent 
injured workers and their dependents from becoming "objects of 
charity," Henrie v. Rocky Mountain Packaging Corp., 113 Utah 415, 
427, 196 P.2d 487, 493 (1948), by providing "relief without delay 
. . . without having to resort to the uncertainties and expense of 
litigation." Utah Copper Co. v. Industrial Commission, 57 Utah 
118, 193 P. 24, 26 (1920). Other purposes of the Act are to 
transfer from the injured worker to the consuming public the costs 
associated with job-related injuries, Chandler v. Industrial 
Commission. 55 Utah 213, 184 P. 1020, 1021-22 (1919), and to 
provide limited and predictable liability for employers. Henrie, 
id-
These purposes are completely unrelated to tort law issues, 
including whether the conduct of an employer should be apportioned 
on a special verdict form. By arguing that the Workers' Compensa-
tion Act precludes such apportionment, CCC&T urges for the Act a 
purpose and an effect never intended by the Utah legislature. 
CCC&T's attempt to broaden the Workers' Compensation Act in this 
manner should be rejected. 
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The language of the Workers' Compensation Act makes clear that 
its exclusive remedy provision does not bar an employer's joinder 
in a lawsuit under circumstances where a determination of fault, 
rather than a judgment for damages, is being sought. Utah Code 
Ann. § 35-1-60 provides in relevant part that 
the liabilities of the employer imposed by this act shall 
be in place of any and all other civil liability whatso-
ever, at common law or otherwise . . . and no action at 
law may be maintained against an employer . . . based 
upon any accident, injury or death of an employee, 
(emphasis added). 
In light of this statutory language, the issue is whether the 
apportionment of an employer's fault by the jury in an action by an 
employee against a third-party tort-feasor constitutes "civil 
liability," and whether a claim for fault apportionment can be 
characterized as an "action at law." Well-established case law 
demonstrates that a claim merely seeking apportionment of fault 
does not create "civil liability," and does not constitute an 
"action at law." "Actions at law" have historically been defined 
as actions for money damages, as opposed to suits in equity for 
injunctive relief. See, Philpott v. Superior Court, 36 P.2d 635 
(Cal. 1934) ; Royal Indemnity Co. v. Sangor, 164 N.W. 821 (Wis. 
1917). Read in this light, the exclusive remedy provision of the 
Utah Workers' Compensation Act was designed and intended solely to 
protect employers from paying more money than was required under 
the workers' compensation scheme. The legislature was not 
motivated by a desire to prevent the apportionment of the 
employer's fault in appropriate cases. 
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Because Jacobsen is not attempting to impose "liability" on 
CCC&T, or "maintain an action at law" against it — i.e., seek 
contribution, indemnification, etc. — the Workers7 Compensation 
Act does not protect CCC&T from having its share of fault appor-
tioned by the jury. 
2. The comparison of CCC&T's fault by the finder 
of fact is required by the Liability Reform Act. 
In 1986 the Utah legislature enacted the Liability Reform Act 
(Utah Code Ann. §§ 78-27-37 through 43). The primary purpose of 
the Act was to abolish the perceived inequities associated with the 
long-standing doctrine of joint and several liability. The 
Liability Reform Act accomplishes its objective by limiting a 
defendants responsibility to pay damages to the percentage of 
liability allocated to that defendant by the finder of fact. In 
other words, a defendant only pays for its own fault: 
[N]o defendant is liable to any person seeking recovery 
for any amount in excess of the proportion of fault 
attributable to that defendant. 
Utah Code Ann. § 78-27-38. This basic premise of the Liability 
Reform Act is emphasized again: 
[T]he maximum amount for which a defendant may be liable 
to any person seeking recovery is that percentage or 
proportion of the damages equivalent to the percentage or 
proportion of fault attributed to that defendant. 
Utah Code Ann. § 78-27-40. The Liability Reform Act's purpose, 
then, is not inconsistent with the Workers' Compensation Act. The 
Liability Reform Act protects a defendant from paying damages 
caused by another (e.g., such as the employer), while the Workers7 
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Compensation Act limits the liability of employers to that set out 
in the statute. The two Acts operate independently to limit 
damages recoverable in the event of an accident on the job. The 
Workers' Compensation Act prevents recovery from the employer in 
return for speedy payment of wages and medical expenses, while the 
Liability Reform Act prevents recovery from one party for damages 
caused by another. An apportionment of fault is necessary if the 
Liability Reform Act is to be given its legislatively intended 
effect. Failure to allocate the employer's damages gives effect to 
the Workers' Compensation Act by sacrificing the intent of the 
Liability Reform Act. Apportionment of fault does not violate the 
Workers' Compensation Act but does give effect to the Liability 
Reform Act. 
The Liability Reform Act was the basis for Jacobsen's decision 
to join CCC&T as a third-party defendant in this lawsuit in order 
to have its fault apportioned. Section 78-27-41 of the Liability 
Reform Act reads as follows: 
A person seeking recovery, or any defendant who is a 
party to litigation, may join as parties any defendants 
who may have caused or contributed to the injury or 
damage for which recovery is sought, for the purpose of 
having determined their respective proportions of fault. 
(emphasis added). 
Thus, "defendants" may be joined under the above-quoted 
statute in order to have their share of fault decided. CCC&T noted 
in the district court, however, that the term "defendant" is 
defined in § 78-27-37 as "any person not immune from suit." CCC&T 
argued that it cannot be joined in this lawsuit for the purpose of 
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having its share of fault apportioned because it is "immune from 
suit" under the Workers' Compensation Act. This argument fails 
because (1) employers are not "immune from suit" within the context 
of the Liability Reform Act; (2) the language and purpose of the 
Liability Reform Act mandate apportionment of the fault of all 
persons who are claimed to have caused the plaintiff's injuries; 
and (3) the principles of justice and fairness compel the conclu-
sion that the joinder of employers for determination of fault is 
allowed under the Liability Reform Act. 
a. CCC&T is not immune from having its fault appor-
tioned under the Liability Reform Act. 
Notwithstanding CCC&T's argument in the district court, a 
plaintiff's employer falls within the definition of "defendant" 
contained in § 78-27-37(1). Although employers are usually 
considered immune from suit as a consequence of the exclusive 
remedy provision of the Workers' Compensation Act set forth in Utah 
Code Ann. § 3 5-1-60, examination of that statute demonstrates that 
employers are not immune from suit in actions seeking only to have 
the employer's fault apportioned by a finder of fact. 
The exclusive remedy provision is only applicable to "civil 
liability" imposed on employers in "actions at law." An action for 
the sole purpose of having a person's fault apportioned by the fact 
finder is not an "action at law," and no "civil liability" is 
created thereby. In other words, the exclusive remedy provision 
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provides that employers are "immune" only insofar as actions 
seeking to impose "civil liability" on employers are concerned. 
Because an action seeking to apportion an employer's fault is 
distinct from an action exposing an employer to liability for 
damages, it does not come within the purview of the exclusive 
remedy provision, and the employer is not "immune" from fault 
apportionment pursuant to the provisions of the Liability Reform 
Act. Indeed, for the fault of all defendants to be apportioned 
properly, the employer's conduct must be taken into account by the 
finder of fact. Otherwise, fault potentially attributable to the 
employer is shifted to other defendants, in direct contravention of 
the Liability Reform Act's stated purpose. 
b. CCC&T's joinder as a third party defendant for 
fault allocation purposes is appropriate under 
the Liability Reform Act. 
The language and purpose of the Liability Reform Act support 
the position that the Act permits the formal joinder, as parties, 
of all persons allegedly responsible for causing or contributing to 
the plaintiff's injury. In enacting the Liability Reform Act, the 
legislature intended to equate a defendant's liability for damages 
exactly to its percentage of fault as determined by the finder of 
fact. In accordance with the stated purpose of the Liability 
Reform Act, no defendant should ever be forced to shoulder 
liability for another's conduct. Accordingly, all persons and 
entities who contributed to the injury should be joined in the 
lawsuit for a comprehensive allocation of fault by the finder of 
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fact. CCC&T argued below that only "defendants" can be joined in 
a lawsuit to have their fault determined under § 78-27-41, that 
"defendants" as defined in the Liability Reform Act are "any 
person[s] not immune from suit" (§ 78-7-37(1)), and that it could 
not be joined as a third-party defendant because it is "immune from 
suit" as an employer pursuant to the Workers' Compensation Act. 
CCC&T's simplistic argument ignores the purposes of the Workers' 
Compensation Act as set forth above. 
The Utah legislature has specifically provided that the 
statutes of this state "are to be liberally construed with a view 
to effect the objects of the statutes and to promote justice." 
Utah Code Ann. § 68-3-2 (1898, 1943 as amended). Further, this 
Court has held that a statute must be analyzed in its entirety, and 
in light of the legislative purpose and objectives in order to 
harmonize all of the provisions of the statute. Separate parts of 
the statutory scheme should not be construed in isolation. Osuala 
v. Aetna Life & Casualty Co., 608 P.2d 242, 243 (Utah 1980). This 
Court has also observed that a statute should be interpreted in 
such a way that its purpose is furthered, even though such an 
interpretation may not comport with the literal language of some 
provisions of the statute. See e.g. , Andrus v. All red, 17 Utah 2d 
106, 404 P.2d 972 (1965), where this Court made the following 
observation: 
[0]ne of the fundamental rules of statutory construction 
is that the statute should be looked at as a whole and in 
the light of the general purpose it was intended to 
serve; and should be so interpreted and applied as to 
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accomplish that objective. In order to give the statute 
the full implementation which will fulfill its purpose, 
reason and intention sometimes prevail over technically 
applied literalness. 
Id. at 974 (emphasis added, citations omitted). Accord Utah State 
Road Commission v. Friberq, 687 P.2d 821, 831 (Utah 1984) ("[A] 
fundamental principle of statutory construction is that a statute 
should be construed as a whole, and its terms should be construed 
to be harmonious with each other and the overall objective of the 
statute.") (citations omitted); Reagan Outdoor Advertising v. Utah 
Dept. of Transportation, 589 P.2d 782, 783 (Utah 1979) ("One of the 
cardinal principles of statutory construction is that the courts 
will look to the reason, spirit and sense of the legislation, as 
indicated by the entire context and subject matter of the statute 
dealing with the subject.")(citation omitted). 
Application of the above-discussed law compels the conclusion 
that employers can be joined in lawsuits for the purpose of having 
their share of fault apportioned by the fact finder, because the 
fundamental purpose of the Liability Reform Act is to prevent any 
defendant from having to pay for injuries caused by someone else. 
Jacobsen respectfully submits that § 78-27-37(1) should be 
interpreted to reaffirm that the Liability Reform Act does not 
impair an employer's immunity from liability for damages, but that 
employers can be joined in order to have a comprehensive apportion-
ment of fault by the jury. 
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c. Even if the district court did not err by 
dismissing Jacobsen's third-party claim against 
CCC&T. it erred by ruling that the fault of CCC&T 
as a non-party may not be compared with Plain-
tiff 's and Jacobsen's fault at trial. 
Even assuming the district court properly dismissed Jacobsen's 
Third-party Complaint against CCC&T, it committed reversible error 
by ruling that no comparison of CCC&T's fault with plaintiff's and 
Jacobsen's fault will be permitted by the jury at the trial of this 
matter. In other words, even if the Liability Reform Act is 
construed so as to restrict the formal joinder of employers, there 
is nothing in the Act which prohibits the jury's allocation of the 
employer's fault as a non-party. Under this analysis, the 
employer's "immunity" remains intact; further, the purpose of the 
Liability Reform Act of limiting a defendant's liability to his own 
percentage of fault is satisfied. The Liability Reform Act does 
not prohibit the fault of non-parties from being allocated by the 
jury. 
This Court impliedly approved of the jury's consideration of 
the employer's fault as a non-party in Godesky v. Provo City, 690 
P.2d 541 (Utah 1984). In Godesky, the plaintiff was injured when 
he contacted a high voltage power line on the premises of the 
Monticello Apartments in Provo, Utah. The plaintiff was an 
employee of a roofing company, and was within the course and scope 
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of his employment when he was injured. The jury allocated fault as 
follows: 
Provo City - 70% 
Monticello - 20% 
Employer - 10% 
TOTAL 100% 
Although the issue of fault apportionment was not specifically 
raised on appeal, the Court approved the fact finder's determina-
tion of fault attributable to the non-party employer: 
This is precisely what the jury did in this case. It 
compared the negligence of Provo, Monticello and [plain-
tiff's employer] and determined that each actor's 
negligence concurred to cause plaintiff's injury and that 
[plaintiff's employer's] 10% negligence did not supersede 
Provo's 70% negligence as a matter of fact. 
Id. at 544-45. 
Another possible method of permitting a jury to allocate the 
fault of immune parties which is not prohibited by the Liability 
Reform Act is to simply have the trial court instruct the jury that 
the percentages of fault assigned to the various named parties need 
not total 100 percent if the jury believes that non-parties caused 
or contributed to cause the accident. In this manner, the fault of 
the parties can be allocated without fear that the jury will 
apportion fault belonging to one person or entity to a party in an 
effort to make the figures add up to 100 percent. The jury should 
be instructed, of course, that fault cannot exceed 100 percent. 
In sum, the Liability Reform Act does not prohibit the 
apportionment of fault to non-parties. The district court erred by 
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ordering that the jury could not compare CCC&T's fault with the 
fault of other parties. 
d. The law in other jurisdictions supports the 
position that employers can be included in civil 
actions for the purpose of fairly allocating 
fault among all parties. 
Decisions from states with similar statutes support the 
conclusion that an employer can be joined in a lawsuit for the 
purpose of having its proportional share of fault determined, even 
though it is immune from liability for damages. For example, in 
Brown v. Keill, 580 P.2d 867 (Kan, 1978), the Kansas Supreme Court 
considered whether an employer could be joined for purposes of 
having its share of fault determined in light of a Kansas statute, 
which, like Utah's Liability Reform Act, abolishes contribution and 
limits the maximum damages recoverable to each defendant's 
proportionate share of fault.2 
2The statute reads, in relevant part, as follows: 
(c) On motion of any party against whom a claim is 
asserted for negligence resulting in death, personal 
injury, or property damage, any other person whose causal 
negligence is claimed to have contributed to such death, 
personal injury or property damage shall be joined as an 
additional party to the action. 
(d) Where the comparative negligence of the parties in 
any action is an issue and recovery is allowed against 
more than one party, each such party shall be liable for 
that portion of the total dollar amount awarded as 
damages to any claimant in the proportion ^hat the amount 
of his causal negligence bears to the amount of the 
causal negligence attributed to all parties against whom 
such recovery is allowed. 
K.S.A. 60-258a (1974) . 
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The court reasoned that if read literally, the statute 
proscribes the joinder of individuals and entities which are immune 
from suit because the statute only provided for the joinder of 
parties "against whom recovery is allowed." However, the court 
went on to hold that the purpose of the statute, which was to make 
sure that liability for damages would never exceed one's propor-
tionate share of fault, mandated that immune parties be joined in 
law suits to have their fault determined: 
The added party [who is immune from suit] in such case 
would not be a party "against whom such recovery is 
allowed" and if subsection (d) is taken literally such a 
party's percentage of fault should not be considered in 
determining the judgment to be rendered. It appears 
after considering the intent and purposes of the entire 
statute that such a party's fault should be considered in 
each case to determine the other defendant's percentage 
of fault and liability, if any. The proportionate 
liability of the other parties to the action under K.S.A. 
60-258a(d) should not be increased merely because a party 
joined under subsection (c) has a valid defense to 
plaintiff's claim, other than lack of negligence. 
Id. at 875-76 (emphasis added). The court summarized its decision 
by concluding that 
the intent and purpose of the legislature in adopting 
K.S.A. 60-258a was to impose individual liability for 
damages based on the proportionate fault of all parties 
to the occurrence which gave rise to the injuries and 
damages even though one or more parties cannot be joined 
formally as a litigant or be held legally responsible for 
his or her proportionate fault. 
Id. at 876 (emphasis added). 
For another example of this reasoning, see Anderson v. 
National Carriers, Inc., 695 P.2d 1293 (Kan.App. 1985), a case 
which involves a situation factually similar to the facts in this 
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matter. In Anderson, the plaintiff was injured while in the scope 
and course of his employment, and brought an action against his 
employer's sub-contractor for his personal injuries. The sub-
contractor joined the plaintiff's employer as a defendant for the 
purpose of having its proportionate share of fault determined by 
the jury. In response to the sub-contractor's contention on appeal 
that the trial court should not have allowed the plaintiff's 
employer's negligence to have been considered, the Court of Appeals 
made the following observation: 
National Beef [the plaintiff's employer] was immune from 
suit under the exclusive remedy provision of the Work-
men's Compensation Act. Therefore, National Beef cannot 
be made an actual party to the negligence action or be 
held liable for its proportionate fault. 
National Beef, however, is a necessary party for the 
purpose of considering and allocating proportionate 
fault. 
* * * 
Under [subsection (c) of Kansas's Comparative Negligence 
statute] National Beef, although an immune employer, may 
be joined by the defendant as a "phantom party11 for 
comparison purposes. This is true even where the 
immunity arises by reason of workers' compensation. 
[citations omitted]. 
A party named as a defendant in a negligence action can 
join other parties to determine their comparative fault. 
K.S.A. 60-258a(c); McGraw v. Sanders Co. Plumbing & 
Heating, Inc., 233 Kan. 766, Syl. para. 6, 667 P.2d 289 
(1983). We conclude that the employer's retention in the 
negligence action for mere comparison purposes was 
proper. 
Id. at 1298 (emphasis added). 
The Oklahoma Supreme Court has also held that employers may be 
joined as defendants for the purpose of fairly allocating shares of 
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fault, and liability for damages, among all defendants• In Bode v. 
Clark Equipment Co, , 719 P.2d 824 (Okla. 1986), the court held that 
"[t]he cornerstone of comparative negligence is founded on 
attaching liability in direct proportion to the fault of each 
entity whose negligence caused the damage," Id. at 827 (citations 
omitted, emphasis by the court) . The court went on to reason that 
"the negligence of non-parties, or *ghost tort-feasors' should be 
considered in assessing proportionate fault in comparative 
negligence cases." Jd. 3. 
The same conclusion was reached by the Idaho Supreme Court in 
Pocatello Industrial Park Co. v. Steel West, Inc., 621 P.2d 399 
(Idaho 1980) . In that case the plaintiff, an employee of Steel 
West, was injured in a building owned by Pocatello Industrial Park 
Company ("Pocatello"). Plaintiff sued Pocatello for negligence. 
The finder of fact determined that 80 percent of the fault was 
attributable to Pocatello, and that 20 percent of the fault was 
attributable to the plaintiff. On appeal, the Idaho Supreme Court 
held that it was reversible error for the trial court not to permit 
3Jacobsen notes that the Oklahoma statute at issue, 2 3 O.S.C. 
1981 § 13, differs from the Liability Reform Act in one respect. 
The Oklahoma statute permits recovery if plaintiff's fault is less 
than the combined fault of any "persons" causing the injury, while 
*-ie Utah statute permits recovery if the plaintiff's fault is less 
than the fault of "any defendant or group of defendants." § 78-27-
38. However, the Bode court's conclusion that the fault of non-
parties should be allocated on the special verdict was not solely 
based on the statutory language. The court also relied on 
"substantial authority" in case law. id. at 827. 
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the allocation of the plaintiff's employer's fault by the finder of 
fact: 
[Plaintiff's employer] Steel West [was] not [a party] to 
[the employee's] action. The trial court might have felt 
that it was precluded from apportioning any negligence to 
Steel West due to its status as a non-party. If that be 
the case, we think the trial court erred. The inclusion 
of non-parties in the special verdict is apparently a 
question of first impression in Idaho, although we have 
reviewed other cases in which negligence was apportioned 
to a non-party. Tucker v. Union Oil Co. of California, 
100 Idaho 590, 603 P.2d 156 (1979); Jensen v. Shank, 99 
Idaho 565, 585 P.2d 1276 (1978). In neither case did we 
comment on the practice. We now adopt the rule which was 
suggested by Tucker and Jensen and which is clearly the 
prevalent practice among state courts. 
"It is established without doubt that, when apportioning 
negligence, a jury must have the opportunity to consider 
the negligence of all parties to the transaction whether 
or not they be parties to the lawsuit and whether or not 
they can be liable to the plaintiff or to other tort-
feasors either by operation of law or because of a prior 
release." Connar v. West Shore Equipment, 68 Wis. 2d 42, 
227 N.W.2d 660, 662 (1975). 
621 P.2d at 402-03. See also, Vannoy v. Uniroyal Tire Co., 726 
P.2d 648 (Idaho 1985), where the plaintiff was injured while 
attempting to mount a 16-inch tire on a 16.5-inch rim. After the 
case was tried, the manufacturer of the tire appealed, assigning as 
a point of error the trial court's refusal to allow the jury to 
consider and apportion the fault of other defendants who had 
settled with the plaintiff prior to trial. The Idaho Supreme Court 
agreed that the trial court's refusal to permit the fault appor-
tionment of non-parties was reversible error: 
"[T]rue apportionment cannot be achieved unless that 
apportionment includes all tortfeasors guilty of causal 
negligence either causing or contributing to the occur-
rence in question, whether or not they are parties to the 
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case." Pocatello Industrial Park Co, v. Steel West, 
Inc. , 101 Idaho at 787, 621 P. 2d at 403, quoting from 
Heft & Heft, Comparative Negligence Manual § 8.131 
(1978) . 
726 P.2d at 650. 
As noted in the quotation from the Pocatello Industrial Park 
decision, Wisconsin also holds that the jury should apportion the 
fault of non-parties, including employers, in tort actions. In 
Payne v. The Bilco Co., 54 Wis.2d 424, 195 N.W.2d 641 (1972), 
plaintiff was injured when a large door fell upon his arm. 
Plaintiff sued the door manufacturer, and other defendants, 
alleging negligent design and installation of the door. The 
special verdict form submitted by the court to the jury required 
the apportionment of fault among plaintiff and six others, 
including plaintiff's employer, who had never been made a party. 
The jury allocated 20 percent of the fault to plaintiff, and 80 
percent to the other parties on the special verdict form. 
Plaintiff's employer was assigned 15 percent of the fault by the 
jury. On appeal, plaintiff argued that his employer and the other 
defendants he had settled with prior to trial should not have been 
included on the special verdict form. Concerning this argument, 
the Wisconsin Supreme Court concluded that it was proper to include 
the employer on the special verdict to permit the jury to consider 
its conduct in apportioning the fault of all parties. 
The court first noted that "[p]laintiff's employer . . . was 
included in the special verdict although it never was a party to 
the action; and as to [plaintiff's employer] there could be no 
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recovery by the plaintiff, since the record seems to indicate that 
workmen's compensation payments, an employee's exclusive remedy 
against an employer, had already been made." Id. at 645. The Court 
upheld its presence on the verdict form, however, concluding, 
"[its] inclusion in the special verdict was not error; and the 
deletion of [plaintiff's employer] would have been prejudicial to 
the defendants . . . " Id. See also, Connar v. Westshore Equipment 
of Milwaukee, Inc. , 68 Wis.2d 42, 227 N.W.2d 660, 662 (1975), where 
the Wisconsin Supreme Court reaffirmed that 
when apportioning negligence, a jury must have the 
opportunity to consider the negligence of all parties to 
the transaction, whether or not they be parties to the 
lawsuit and whether or not they can be liable to the 
plaintiff or to the other tortfeasors either by operation 
of law or because of a prior release. 
* * * 
At the requested-special-verdict-stage of the lawsuit, it 
is immaterial that the entity is not a party or is immune 
from further liability. As pointed out in . . . Payne v. 
Bilco Co. , . . . the apportionment must include all whose 
negligence may have contributed to the arising of the 
cause of action. 
The New Mexico Court of Appeals has also approved the 
apportionment of non-parties' fault on a special verdict. See, 
Bartlett v. New Mexico Welding Supply, Inc., 646 P.2d 579 (N.M.App. 
1982). Indeed, although the Bartlett case did not specifically 
involve the issue of whether an employer's fault should be 
apportioned, the court approvingly cited authority that would 
permit such apportionment: "It is accepted practice to include all 
tortfeasors in the apportionment question. This includes non-
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parties . . . [including] persons alleged to be negligent but not 
liable in damages to the injured party such as in the third party 
cases arising in the workmen's compensation area," Id, at 586 
(citing Heft and Heft, Comparative Negligence Manual (1978) , § 
8.131) . 
A similar conclusion was reached by the Wyoming Supreme Court 
in Board of County Commissioners v. Ridenour, 623 P.2d 1174 (Wyo. 
1981). In that case the court construed the Wyoming comparative 
negligence statute, which requires the finder of fact to allocate 
the "negligence attributable to each party." The Ridenour court, 
after reviewing decisions of numerous other courts, concluded that 
"in a comparative negligence case the jury must consider the 
negligence of not only the parties but all the participants in the 
transaction which produced the injuries sued upon." Jd. at 1191. 
Case law in other jurisdictions, recognizing the purpose 
behind statutes similar to the Liability Reform Act, thus supports 
Jacobsen's contention that CCC&T's proportionate share of fault 
should be determined by the fact finder. The trial court erred by 
ruling to the contrary. 
e. The interests of justice and fairness also compel 
the conclusion that CCC&T should be included on 
the special verdict for comparison purposes. 
Principles of fairness strongly weigh in favor of retaining 
CCC&T in this action for purposes of comparing fault, since 
Jacobsen may have to pay more than its fair share — in direct 
contravention of the policy behind the Liability Reform Act — if 
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CCC&T's negligence cannot be considered by the jury in this matter. 
A hypothetical will demonstrate the unfairness of the lower court's 
decision to dismiss CCC&T. Suppose that available evidence indi-
cates that liability for the plaintiff's damages rests equally 
between Jacobsen and CCC&T, and that a jury would make that deter-
mination if the evidence was presented to it. Basic principles of 
equity and fairness, as well as the specific language of the 
Liability Reform Act, demand that Jacobsen pay one-half of the 
plaintiff's damages. 
However, if the jury is not allowed to consider evidence of 
CCC&T's conduct, and apportion fault to it, Jacobsen would be 
liable to the plaintiff for the full damage award, even though the 
Liability Reform Act unequivocally states that "no defendant is 
liable . . . for any amount in excess of the proportion of fault 
attributable to that defendant." § 78-27-38. Clearly, if the 
Liability Reform Act is construed so as to prevent the fault 
apportionment of employers, gross inequities will inevitably 
result, and the Liability Reform Act's fundamental purpose will be 
vitiated. 
The reasonable and obvious resolution of this problem is to 
permit the employer's share of fault to be determined by the fact 
finder on the special verdict form, without having "civil liabil-
ity" imposed upon the employer. This solution satisfies both the 
object of the Liability Reform Act (to prevent one defendant from 
paying more than his or her share), and the policy underlying the 
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Workers' Compensation Act* When applied to the facts of this case, 
this type of resolution would permit the fault of CCC&T to be 
apportioned by the jury, without the imposition of civil liability 
for money damages against CCC&T. 
In sum, the interests of justice and fairness would be 
furthered by reversing the trial court's dismissal of CCC&T, and 
permitting the fault of CCC&T to be decided by the jury. 
II. THE DISTRICT COURT'S ORDER WHICH GRANTED BOMAN'S 
MOTION FOR SUMMARY JUDGMENT ON JACOBSEN'S CROSS-
CLAIM FOR CONTRACTUAL INDEMNITY WAS ERRONEOUS. 
The district court erred by granting Boman's motion for 
summary judgment on Jacobsen's cross-claim for indemnity for two 
separate reasons. First, the provisions of the prime contract 
between owner Boyer and Jacobsen apply to Boman, and require 
indemnification under the facts of this case. At the very least, 
there is a factual issue concerning Boman's indemnity liability 
under the prime contract which should have precluded summary 
judgment. Second, Boman agreed in its subcontract with Jacobsen to 
indemnify Jacobsen for injuries and damages caused, in whole or in 
part, by the negligence of Boman's "agents." Jacobsen asserts that 
CCC&T and David Brown are "agents" of Boman, and that Boman is 
therefore obligated to indemnify Jacobsen pursuant to its subcon-
tract. Again, at the least, issues of material fact concerning 
such negligence should have precluded summary judgment. 
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A. The Indemnity Provision in the Prime Contract Should Have 
Precluded Summary Judgment in Favor of Boman on Jacobsen's Cross 
Claim for Contractual Indemnity, 
1. The terms of the indemnity provision in the prime 
contract are enforceable against Boman, 
Boman "specifically agree[d] to be bound to [Jacobsen] by all 
obligations of the prime contract as they may apply to the 
[project] as if [Jacobsen] were in the place of the owner, and 
[Boman] were in the place of [Jacobsen] . (R. 270) ; Addendum 
Exhibit B, p. 1. In other words, Boman contractually obligated 
itself to perform under the terms of the prime contract entered 
into between the owner and Jacobsen as though Jacobsen was the 
owner and Boman was the general contractor. 
After substituting Jacobsen in place of the owner, and Boman 
in place of the general contractor, paragraph 3.18.1 of the prime 
contract reads as follows: 
To the fullest extent permitted by law, rBoman1 shall 
indemnify and hold harmless rJacobsen] . . . from and 
against claims, damages, losses and expenses, including 
but not limited to attorney's fees, arising out or 
resulting from the performance of the work, provided that 
such claim, damage, loss or expense is attributable to 
bodily injury . . . , but only to the extent caused in 
whole or in part by negligent acts or omissions of 
[Boman,] a sub-contractor, anyone directly or indirectly 
employed by rBoman or a sub-contractor1 or anyone for 
whose acts they may be liable, regardless of whether or 
not such claim, damage, loss or expense is caused in part 
by a party indemnified hereunder. 
(R. 438); Addendum Exhibit A, p. 10 (emphasis added). 
It is well established that "[i]ndemnity contracts are to be 
interpreted in accordance with rules governing the construction of 
contracts generally." Lvndcott Corp. v. Chemical Waste Management, 
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Inc. , 690 F.Supp. 1409, 1415 (E.D. Penn. 1988); Leonard v. Aluminum 
Co. of America. 767 F.2d 134, 137 (5th Cir. 1985), on rehearing 800 
F.2d 532 (5th Cir. 1986). Furthermore, parties to a contract 
entered into in Utah are bound by its express terms. See e.g. , 
Jaye Smith Const, v. Board of Education of Granite School District, 
560 P.2d 320, 322 (Utah 1977). 
Notwithstanding the above authorities, however, Boman argued 
in the district court that the law does not permit the incorpora-
tion by reference of an indemnity agreement. This argument fails 
for two separate reasons. First, the better reasoned cases permit 
the incorporation by reference of indemnity provisions. For 
example, -in Northwestern Pacific Indemnity Co. v. Junction City 
Water District. 668 P.2d 1206 (Or. 1983), Junction City Water 
District entered into a contract with the Oregon State Highway 
Commission to construct an irrigation canal across land owned by 
the State. The contract signed by the Water District contained the 
following provision: 
The appropriate general provisions contained in "Oregon 
State Highway Commission, General Provisions for pole 
line, buried cable, pipe line, non-commercial signs, and 
miscellaneous operations and/or facility permits, 
December, 1966" * * * shall apply to this permit, and by 
this reference are made a part hereof. It shall be the 
obligation of the applicant to obtain said general 
provisions from the commission and to determine which of 
the various provisions are applicable before the com-
mencement of work under said permit. 
Id. at 1207 (emphasis added). The "General Provisions" referred to 
in the Contract were available upon request from the Highway 
Commission. They contained an indemnity provision which required 
39 
the Water District to indemnify and hold harmless the State and 
Highway Commission from claims for injury and death arising out of 
the construction of the irrigation canal. 
After the canal was completed, a tree located on state 
property near the canal fell across the highway, injuring two 
people and killing a third. Various claims were brought against 
the State and the Water District as a result of this accident. The 
State tendered its defense to the Water District pursuant to the 
indemnity clause in the General Provisions which had been incorpo-
rated by reference in the contract entered into by the Water 
District. The Water District argued that the indemnity clause was 
not incorporated into its contract with the State, and that no 
obligation to indemnify arose. On appeal, the Oregon Supreme Court 
held that the indemnity provision had been incorporated into the 
contract entered into by the Water District. In so holding, the 
Court observed: 
Where a written instrument refers in specific terms to 
another writing, the other writing is a part of the 
contract. [Citation omitted]. Since this incorporating 
reference refers to a document in specific terms, those 
provisions are a part of the contract . . . 
Id. at 1209. It is interesting to note that the Court did not 
consider the incorporation provision to be ambiguous even though it 
simply stated that the "appropriate" General Provisions were 
incorporated, and did not specifically refer to the indemnity 
clause in the General Provisions. 
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Other cases support Jacobsen's position on the issue of 
incorporation of an indemnity clause by reference. See e.g. , 
Indenco, Inc. v. Evans, 201 Cal.App.2d 369, 20 Cal.Rptr. 90 (1962), 
where the California District Court of Appeals affirmed the trial 
court's judgment that the appellant subcontractor was obligated to 
indemnify its general contractor under an indemnity provision 
incorporated by reference in a contract entered into between the 
appellant and the general contractor. 
See also, Burlingame Motor Co., Inc. v. Peninsula Activities, 
Inc. , 15 Cal.App.3d 656, 93 Cal.Rptr. 376 (1971), where the court, 
although deciding that the indemnity provision in question was not 
specific enough to indemnify a lessor for injuries caused by its 
own negligence, recognized the principle that indemnity clauses can 
be incorporated by reference. 
Solidly established case law thus refutes Boman's contention 
in the lower court that indemnity provisions are not enforceable 
when incorporated by reference. The district court therefore erred 
by granting Boman's Motion for Summary Judgment. 
Boman's argument that the law does not permit incorporation of 
indemnity provisions by reference also fails for the reason that it 
is based on outdated law which is no longer applied in Utah. All 
of the cases cited by Boman in the lower court in support of its 
position that indemnity provisions cannot be incorporated by 
reference rest on the historic premise that agreements calling for 
indemnification against one's own negligence must satisfy the 
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"strict construction rule/1 which required such indemnity contracts 
to clearly state that the indemnitor was agreeing to indemnify the 
indemnitee for its own negligence. However, this Court rejected 
that outdated rule in Freund v. Utah Power & Light Co. . 793 P.2d 
362 (Utah 1990) , and Boman's authorities are therefore inappli-
cable. 
In Freund. the indemnity clause at issue stated that the 
indemnitor would "indemnify, protect, and save harmless [the 
indemnitee] from and against any and all claims, demands, causes of 
action, costs or other liabilities for . . . injury or death to 
persons . . . " The clause also provided that indemnitor would 
provide -indemnitee "with full and complete indemnification, 
including defense of any suits, actions or other legal proceedings 
resulting from any claims for . . . injury or death to persons . . 
." Id. at 371. 
Although the indemnity clause did not specifically state that 
the indemnitor agreed to indemnify the indemnitee for its own 
negligence, and therefore did not satisfy the strict construction 
rule, this Court concluded that "the broad sweep of the language 
employed by the parties clearly covers those instances in which the 
licensor may be negligent." Id. The Court went on to hold as 
follows: 
We conclude that [the indemnity clause] as a whole 
expresses a clear and unequivocable intent by the parties 
that the licensee will indemnify the licensor from any 
and all liabilities, including the liability that arises 
because of licensors negligence . . . " 
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Id. 
Thus, this Court did not require the indemnity provision to 
specify that the indemnitor was obligated to indemnify for the 
indemnitees' own negligence. Rather, this Court held that the 
broad language of the indemnity agreement clearly encompassed 
claims arising from the indemnitees' allegedly negligent acts. 
See also, Berube v. Fashion Center, Ltd,. 771 P.2d 1033, 1040 
(Utah 1989), where this Court upheld a hold harmless agreement even 
though it did not specifically state that claims arising from the 
releasees' negligence were being released. Accord Pickhover v. 
Smith's Management Corp., 771 P. 2d 664 (Utah App. 1989) (cited with 
approval in Freund, 793 P. 2d at 370), where the Utah Court of 
Appeals recognized the growing trend to abandon the strict 
construction rule. 
The decisions that Boman cited in the lower court to support 
its position that indemnity clauses cannot be incorporated by 
reference rest on the traditional strict construction rule. 
Because that rule has been abandoned in this state, such cases have 
no application, and the trial court erred by granting Boman's 
Motion for Summary Judgment. 
2. The terms of the indemnity provision in the 
prime contract require Boman to indemnify 
Jacobsen. 
Pursuant to paragraph 3.18.1 of the prime contract, incor-
porated into the subcontract, Boman is obligated to indemnify 
Jacobsen for claims resulting from the negligence of its sub-
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contractors and its subcontractors7 agents and employees. Thus, 
Boman is liable in indemnity for the negligent acts and omissions 
of its subcontractor CCC&T, and CCC&T7s agents and employees 
(including plaintiff Daniel Brown). The district court therefore 
erred in granting Boman7s Motion for Summary Judgment. 
3. Issues of material fact concerning the negligence 
of CCC&T, and its agents and employees, should 
have precluded summary judgment in favor of Boman 
on Jacobsen7s cross-claim for contractual indemnity. 
Issues of fact exist concerning the negligence of Boman's 
subcontractor CCC&T, and CCC&T7s employees (including plaintiff), 
should have precluded summary judgment in favor of Boman on 
Jacobsen7s cross-claim for contractual indemnity. This Court has 
held that "[a] grant of summary judgment is appropriate only when 
no genuine issues of material fact exist and the moving party is 
entitled to summary judgment as a matter of law." Utah State 
Coalition of Senior Citizens v. UP&L, 776 P.2d 632, 634 (Utah 1989) 
(emphasis added, citation omitted). Moreover, this Court has 
stated that summary judgment "should be granted only when it 
appears that there is no reasonable probability that the party 
moved against could prevail." Frisbee v. K&K Const. Co., 67 6 P.2d 
387, 389 (Utah 1984)(emphasis added, citation omitted). 
Jacobsen respectfully submits that summary judgment on its 
indemnity claim against Boman was inappropriate in light of the 
numerous factual issues concerning the negligence of plaintiff 
Daniel Brown and other agents and employees of CCC&T. It is 
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undisputed that Brown: (1) worked on the fourth floor for five or 
ten minutes prior to his accident; (2) was facing west, (i.e., 
toward the area where the safety cable had not yet been installed) 
when he lifted his welding hood and changed his welding rod prior 
to falling; (3) did not look to see if the cable was strung 
everywhere on the fourth floor before he began welding; (4) welded 
toward the edge of the building even though he was engaged in a 
repetitive task with a welding hood over his face; (5) fell because 
he lost track of where he was in relation to the edge; and (6) was 
using an improper shade lens in his welding hood at the time of his 
accident. 
Concerning the negligence of other CCC&T agents and employees, 
material issues of fact are created by the following undisputed 
testimony: (1) Brown only took instructions from CCC&T personnel; 
(2) Brown was not warned by Lynn Claybourne or other CCC&T 
personnel that a cable was missing on a portion of the fourth 
floor; (3) no one from CCC&T told Brown to stay away from any area 
of floor decking; (4) no one from CCC&T told Brown not to weld from 
the center of the building toward the edge; (5) no one from CCC&T 
gave warnings or safety instructions to Brown on the date of the 
accident; and (6) Brown never got specific instructions from his 
employer concerning puddle welding near the edge of an elevated 
deck. 
Based upon the foregoing issues of material fact, it is 
apparent that summary judgment on Jacobsen's indemnification claim 
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should have been denied, and that the district court erred by 
granting the motion. 
B. The Indemnity Provision in the Subcontract Should Have 
Precluded Summary Judgment in Favor of Boman on Jacobsen's Cross-
Claim for Contractual Indemnity. 
1. The terms of the indemnity provision in the 
subcontract require Boman to indemnify Jacobsen. 
Boman's subcontract requires it to indemnify Jacobsen 
"regardless of . . . negligence," except where the injury is "the 
result of active negligence on the part of . . . contractor" and 
"is not caused or contributed to by an omission to perform some 
duty also imposed on subcontractor, his agents or employees . . ." 
Addendum Exhibit B, p. 5. In other words, Boman is liable in 
indemnity to Jacobsen unless Jacobsen was actively negligent and 
neither Boman nor its "agents" caused or contributed to the 
accident. Thus, if "an agent" of Boman caused or contributed to 
the accident herein, Boman's Motion for Summary Judgment should 
have been denied. 
Applicable law explains that the term "agent" has a broader 
meaning in the indemnity context than is usually attributed to it. 
In Baldwin Contracting Co. v. Winston, 236 Cal.App.2d 565, 46 
Cal.Rptr. 421 (1965), the court interpreted the term "agent" to 
include the indemnitor's subcontractor: 
Winston [the indemnitor] argues that its contract does 
not indemnify Baldwin [the indemnitee] against liability 
for Sacramento's [Winston's subcontractor's] negligent 
conduct because Sacramento was an independent contractor. 
The agreement holds Baldwin harmless not only for the 
negligent conduct of Winston's "employees" but also its 
46 
"agents" . . . We interpret the term "agent" as used in 
the context of this agreement to cover more than the 
technical employees and hold that Winston cannot avoid 
its indemnity obligation to Baldwin by subcontracting its 
work out to other independent contractors. 
46 Cal.Rptr. at 428 (citations omitted). 
In this matter, it is clear that Boman contractually obligated 
itself to both provide the steel and erect it. The fact that it 
subcontracted the erection duties to CCC&T is irrelevant in 
considering Boman7s obligations under the indemnity clause in its 
subcontract with Jacobsen. In accordance with the above authority, 
CCC&T and its employees are Boman7s "agents" within the meaning of 
the subcontract's indemnity provision. 
2. Issues of material fact concerning the negligence 
of CCC&T7s agents should have precluded summary 
judgment in favor of Boman on Jacobsen7s cross-
claim for contractual indemnity. 
For the same reasons discussed above in section A.3. of Point 
II of this Brief (see pp. 44-46, supra), issues of material fact 
concerning the negligence of Boman7s agents should have precluded 
summary judgment in favor of Boman on Jacobsen7s cross-claim for 
contractual indemnity. 
CONCLUSION 
The jury should be permitted to consider evidence concerning 
the conduct of CCC&T in order to properly decide the issue of the 
proximate cause of plaintiff7s injuries. Moreover, the fault of 
CCC&T, either as a third-party defendant in the lawsuit, or as a 
non-party, should be apportioned by the jury on a special verdict 
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form so that fault attributable to CCC&T will not be impermissibly 
shifted to others in violation of the Utah Liability Reform Act. 
Furthermore, the trial court erred by granting Boman's Motion 
for Summary Judgment on Jacobsen7s cross-claim for contractual 
indemnity. This Court should rule that Boman is obligated, as a 
matter of law, to indemnify Jacobsen under either or both indemnity 
provisions in question. At the very least, material issues of fact 
pertaining to the negligence of Boman's subcontractor, its 
employees, and agents, preclude summary judgment in favor of Boman, 
and this court should reverse the district court's grant of summary 
judgment in favor of Boman on the issue of Jacobsen's claim for 
contractual indemnity. 
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INDEX 
Acceptance of Nonconforming Work 9 6 6 9 9 3 12.3 
Acceptance of ^ork 9 6 6 9 8 2 ,993 9 10 1 9 10 3 
Access to Worfc 3.16,6 2 1,12 1 
Accident Prevention 4 2 3 10 
Acts and Omissions 3 2 1 3 2 2 33 2,3 12 8 3 18 42 3.43 2, 
4 3 9 83 1 10 1 4 1025 1342, 137, 14 1 
Addenda 1 1 1.3 11 
Additional Cost Claims for 4 3 6 4 3 7 4 3 9 6 1 1 1 0 3 
Additional Inspections and Testing 4 2 6 9 8 2 1221 135 
Additional Time Claims for 43 6 , 4 3 8 4 3 9 8 3 2 
ADMINISTRATION OF THE CONTRACT 3 3 3 4 ,9 4.9 5 
Advertisement or Imitation to Bid 1 1 1 
Aesthetic Effect 4 2 13,4 5 1 
Allowances 3.8 
All risk Insurance 113 11 
Applications for Payment 4 2 5 7 3 7 9 2 9 3, 9 4 9 5 1,96 3 
9 8 3 , 9 10 1 9 103 9 104 11 13 1424 
Approvals 2 4 3 3 3 3 5 3 10 2 3 12 4 through 3 12 8 3 18 ^ 
4 2 ^ , 9 3 2 113 14 1342 135 
Arbitration 4 1 4 4 3 2 4 3 4 4 4 4 4.5. 
83 1 101 2, 11 39, 11 3 10 
Architect 4.1 
Architect Definition of 4 11 
Architect, Extent of Authont> 2 4, 3 12 6 4 2,4 3 2,4 3 6, 
44 52 6 3 . 7 1 2 , 7 2 1 . 7 3 6 , 7 4 . 9 2 . 9 3 1 . 
9 4 9 5, 9 6 3 . 9 8 2 , 9 8 3 . 9 1 0 1 , 9 1 0 3 . 12 1. 122 1, 
135 1,1352,1422,1424 
Architect Limitations of Authonr> and Responsibility 3 3 3. 3 12 8 
3 12 11 4 1 2. 4 2 1, 4 2 2. 4 2 3, 4 2 6, 4 2 7, 4 2 10, 4 2 12, 
4 2 13. 4 3 2, 5 2 1 , 7 4 , 9 4 2 . 9 6 4 , 9 6 6 
Architect s Additional Services and Expenses * 2 4 ,982 
113 11 122 1 1224, 1352, 13 5 3, 1424 
Architect's Administration of the Contract 4.2,4 3 6, 
4 3 7 , 4 4 , 9 4 , 9 5 
Architects Approvals 24 35 1.3 102,3 126,3 12 8,3 183.427 
Architect s Authority to Reject Work 3 5 1 , 4 2 6.121 2.1221 
Architects Copy right . . . 13 
Architect s Decisions 4 2 6 4 2 7,4 2 11,4 2 12.4 2 13. 
43 2 , 4 3 6 , 4 4 1 .444 4 5,6 3 .73 6 . 7 3 8 8 1 3 . 8 3 1. 
9 2 .94 9 5 1 . 9 8 2 , 9 9 1 , 101 2, 1352. 1422. 1424 
Architect s Inspections 42 2,42 9.43 6 ,942 ,982 
9 9 2 , 9 1 0 1 , 135 
Architects Instructions 4 2 6,4 2 7.4 2 8,4 3 7.7 4 1,12 1,1352 
Architect s Interpretations . 4 2 1 1 , 4 2 1 2 , 4 3 7 
Architect s On Site Observations 42 2,42 5 , 4 3 6 9 4 2, 
95 1.9101, 135 
Architect s Proiect Representative 4 2 10 
Architect s Relationship with Contractor 1 1 2,3 2 1,322 
33 3 35 1.37 3. 3 11 3 12 8, 3 12 11, 3 16 3 18, 4 2 3. 4 2 4 
4 2 6 4 2 12, 5 2. 62 2 73 4 9 8 2, 11 3 7, 12 1. 13 5 
Architect s Relationship with Subcontractors 1 1 2,4 2 3,4 2 4, 
4 2 6 . 9 6 3 9 6 4 1137 
Architect s Representations 9 4 2 , 9 5 1 , 9 1 0 1 
Architect s Site Visits 4 2 2.4 2 5.4 2 9 4 3 6,9 4 2.9 5 1, 
9 8 2 . 9 9 2 . 9 1 0 1 . 13 5 
Asbestos l 0 l 
Attorne%s Fees 3 18 1,9102.1014 
A* ard of Separa c Contracts 6 1 1 
Award of Subcontracts and Other Contracts for 
Portions of the Worlc 5-2 
Basic Oerinrtton* 1-1 
Bidding Requirements 1 1 1.1 1 7,5 2 1,11 4 1 
Boiler end Machinery Insurance 11 -3*2 
Bonds Lien 910 2 
Bonds Performance and Payment 7 3 6 4 910 3.113 9,114 
Building Permit 3 7 1 
Capitalization 1 4 
Certificate of Substantial Completion 9 8 2 
Certrttcatee for Payment 42 5,4 29 93 3 9.4,9 5 9 6 1. 
9 6 6 9 7 1,98 3, 9 10 1 9 10 3. 13 7, 14 1 1 3. 14 2 4 
Certificates of Inspection Testing or Approval 3 12 11 13 5 4 
Certificates of Insurance 93 2 9 10 2 11 1 3 
Change Orders 1 1 1 2 4 1 3 8 2 4 3 1 1 4 2 8 4 3 3 5 2 3 
7 1 7.2, 7 3 2, 8 3 1, 9 3 I 1 9 10 3 113 12, 
11 34, 11 39 12 1 2 
Change Orders Definition of 7 2 1 
Changes 7.1 
CHANGES IN THE WORK 3 11.4 2 8 7,8 3 1.9 3 1 1, 10 1 3 
Claim Definition of 4.3 1 
Claims and Disputes 4.3, 4 4 4 5 6 2 5 8 3 2 
93 1 2 9 3 3 9 104 10 1 4 
Claims and Tlmery Assertion of Claims 4 5 6 
Claims for Additional Cost 4 3 6 4 3 . 7 , 4 3 9 6 1 1 103 
Claims for Additional Time 4 3 6 4.3.8, 4 3 9 8 3 2 
Claims for Concealed or Unknown Conditions 4.3 6 
Claims for Damages 3 18 4 3 9 6 1 1 . 6 2 5. 8 3 2 9 5 1 2 , 10 14 
Claims Subject to Arbitrauon 43 2 ,444 4 5 1 
Cleaning Up 3.15,6 3 
Commencement of Statutory Limitation Period 13.7 
Commencement of the >X ork Conditions Relating to 2 12, 
2 2 1 , 3 2 1,322 3 7 1 3 10 1,3 12 6 43 7, 5 2 1 , 
62 2 8 1 2, 82 2 9 2, 11 1 3, 11 3 6. 11 4 1 
Commencement of the Work Definition of 8 12 
Communications Facilitating Contract 
Administration 3 9 1 4 2 4 5 2 1 
Completion, Conditions Relating to 3 11,3 15 4 2 2,4 2 9. 
4 32 94 2 9 8 9 9 1. 9 10, 11 3 5, 12 2 2, 13 7 1 
COMPLETION, PAYMENTS AND 9 
Completion, Substanual 42 9 , 4 3 5 2 , 8 1 1 ,813 ,823 , 
98 99 1. 1222, 137 
Compliance with Laws 1 3.3 6 3 7,3 13.4 1 1.10 2 2,11 1, 
11 3. 13 1. 13 5 1, 13 5 2. 13 6. 14 1 1, 142 13 
Concealed or Unknown Condiuons 4 3 6 
Conditions of the Contract 111 1 1 7 6 1 1 
Consent Wntten 1 3 1.3 12 8 3 14 2 4 1 2. 
4 3 4, 4 5 5, 9 3 2, 9 8 2, 9 9 1,9 10 2, 9 10 3 10 1 2, 10 1 3. 
113 1 11 3 1 4 11 3 11, 132. 1342 
CONSTRUCTION BY OWNER OR BY SEPARATE 
CONTRACTORS 114 6 
Construction Change Dirccm e Definition of 7 3 1 
Construction Change Directives 1 1 1 ,428," 1.7.3,9 3 11 
Construction Schedules Contractors 3 10 6 1 3 
Contingent Assignment of Subcontracts 5.4 
Continuing Contract Performance 4.3 4 
Contract Definition of 112 
CONTRACT, TERMINATION OR 
SUSPENSION OF THE 4 3 7 ,5411 ,14 
Contract Administration 3 3 3. 4,9 4,9 5 
Contract A* ard and Exccuuon, Conditions Relaung to 3 7 1, 
3 10 52 ,92 , 11 1 3. 11 36 114 1 
Contract Documents, The 1.1,1 2 7 
Contract Documents Copies Furnished and Use of 1 3 , 2 2 5 5 3 
Contract Dor -ncnts Definition of 111 
Contract Performance Dunng Arbitration 4 3 4 4 5 ^ 
Contract Sum 3 8 4 3 6 4 3 7 4 4 4 52 3. 
6 1 3 72 7 3.9.1,9 7, 11 3 1, 12 2 4 12 3, 14 2 4 
Contract Sum, Definition of 9.1 
Contract Time 43 6 , 4 3 8 4 4 4 7 2 1 3.7 3. 
82 1.83 1,97. 12 1 1 
Contract Time. Definition of 9.1.1 
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CONTRACTOR 
Contractor Definition of 
Contractor s Bid 
Contractor's Construction Schedules 
Contractor s Emplo>ccs 
3 
3.1,6 12 
1 1 1 
3.10,61 3 
3 3 2 3 4 2 3 8 1 , 3 9 3 18 4 2 3 
4 2 6 812 , 102, 103. 11 1 1, 142 1 1 
Contractor's Liability Insurance 11.1 
Contractor s Relationship with Separate Contractors 
and Owners Forces 2 2 6 3 12 5 3 14 2 4 2 4 6 12 25 
Contractor s Relationship with Subcontractors 12 4 3 3 2 
3181 3182 5 2 , 5 3 , 5 4 , 9 6 2 , 1 1 3 7 . 1 1 3 8 14 2 12 
Contractor s Relationship with the Architect 1 1 2 , 3 2 1 322 
3 3 3 . 3 5 1 , 3 7 3 3 1 1 , 3 1 2 8 3 1 6 , 3 1 8 , 4 2 3 4 2 4 , 4 2 6 , 
4212 5 2 , 6 2 2 7 3 4 9 8 2 , 1 1 3 7 , 1 2 1 135 
Contractor s Representations 12 2,351,3 12 7 , 6 2 2 8 2 1 , 9 3 3 
Contractor s Responsibility for Those 
Performing the ^ ork 3 3 2 , 3 1 8 4 2 3 1 0 
Contractor s Re\ lew of Contract Documents 12 2 3 2 ,373 
Contractor s Right to Stop the Work 9 7 
Contractor s Right to Terminate the Contract 14 1 
Contractor s Submittals 3 10 3 11,3 12 4 2 7,52 1 52 3. 
7 3 6 , 9 2 , 9 3 1 , 9 8 2 , 9 9 1 , 9 102, 
9 10 3. 10 1 2, 11 4 2, 11 4 3 
Contractor s Superintendent 3 9,10 2 6 
Contractor s Supervision and Construction Procedures 1 2 4 
3 3. 3 4, 4 2 3, 8 2 2. 8 2 3. 10 
Contractual Liability Insurance 11 1 1 7.11 2 1 
Coordination and Correlation 1 2 2,1 2 4 3 3 1, 
3 10, 3 12 7, 6 1 3,62 1 
Copies Furnished of Drawings and Specifications 1 3,225,3 11 
Correction of Work 2 3 , 2 4 , 4 2 1 , 9 8 2 . 
9 9 1 . 1212. 122 1371 3 
Cost Definition of 7 3 6,14 3 5 
Costs 24 32 1,374 3 8 2 3 15 2,43 6,43 7 ,438 1,52 3. 
61 1,623 6 3 7 3 3 3 7 3 6,73 7,9 7.98 2,9 10 2,11 31 2, 
113 13 11 3 4,11 3 9,12 1,12 2 1.12 2 4,12 2 5.13 5,14 
Cutting and Patching 3.14,6 2 6 
Damage to Construction of Owner or Separate Contractors 3 14 2, 
6 2 4 , 9 5 1 5. 10212, 1025. 103, U 1. U 3, 1225 
Damage to the Uork 3 14 2 ,991 ,10212 ,1025 ,103 113 
Damages Claimsfor 3 18,4 39 ,61 1,62 5,83 2,95 1 2,10 1 4 
Damages for Dcla\ 61 1,83 3.95 16,97 
Date of Commencement of the Work Defimuon of 8 12 
Date of Substantial Completion, Definition of 8 13 
Da> Definition of 8 14 
Decisions of the Architect 4 2 6 , 4 2 7 , 4 2 11.42 12,42 13, 
43 2, 43 6, 441 444 45 6 3, 73 6, 738 813, 831 92 
94 951 982 991,1012.1352,1422 1424 
Declalons to Withhold Certification 9.5,9 7 ,14113 
Defective or Nonconforming Work, Acceptance, 
Rejection and Corrccuon of 2 3 , 2 4 , 3 5 1 , 4 2 1 , 
4 26 4 3 5, 9 5 2, 9 8 2 . 9 9 1 , 1025, 12, 1371 3 
Defecuve Work Definition of 3 5 1 
Definitions 1 1.2 1 1.3 1.35 1,3 12 1,3 122.3 123.4 1 1, 
4 3 1.5 1,61 2, 72 1.73 1.736 8 1 ,91 ,981 
Delays and Extensions of Time 43 M M 1,4382. 
61 1 , 6 2 3 . 7 2 1 , 7 3 1 , 7 3 4 7 3 5 7 3 8, 
7 3 9 8 1 1,3.3, 10 3 1 14 1 1 4 
Disputes 4 1 4 4 3,4 4,4 5 , 6 2 5 6 3 , 7 3 8 9 3 1 2 
Documents and Samples at the Site 3 11 
Drawings Definition of 1 1 5 
Drawings and Specifications, Use and Ownership of 111 ,13 
2 2 5,311 53 
Dut\ to Review Contract Documents and Field Conditions 3 2 
Effective Date of Insurance 8 2 2,11 12 
Emergencies 4 3 7 10.3 
Employees Contractor s 3 3 2,3 4 2, 3 8 1,3 9, 3 18 1, 
3 18 2 42 3, 4 2 6 8 1 2, 10 2, 103, 11 1 1, 142 1 1 
Equipment, Labor Materials and 1 1 3,1 1 6 3 4,3 5 1, 
3 8 2 , 3 1 2 3 3127,31211 3 13 3 15 1 4 2 7 
62 1 7 3 6 9 3 2 9 3 3 , 11 3. 1224 14 
Execution and Progress of the Work 113 123 32 3 4 1 , 
351 422 423 434 438 622 713, 
739 82 83 95 991, 102, 14 2, 14 3 
Execution, Correlation and Intent of the 
Contract Documents 1.2, 3 7 1 
Extensions of Time 43 1 . 4 3 8 7 2 1 3 . 8 3 10 31 
Failure of Pa> ment b> Contractor 9 5 13 14 2 1 2 
Failure of Pay ment by Owner 4 3 7,9 7,14 1 3 
Fault\ VC ork (See Defective or Nonconforming Work) 
Final Completion and Final Payment 4 2 1 , 4 2 9 4 3 2 
43 5 9.10. 1112 11 1 3 113 5 12 3 1 137 
Financial Arrangements Owners 2 2 1 
Fire and Extended Coverage Insurance 11 3 
GENERAL PROVISIONS 1 
Governing Law 13.1 
Guarantees (See Warranty and Warranties) 
Hazardous Matenals 10 1,10 2 4 
Identification of Contract Documents 12 1 
Identification of Subcontractors and Suppliers 5 2 1 
Indemnification 3 17,3.18.9 102 10 1 4 , 1 1 3 1 2 , 1 1 3 7 
Information and Services Required of the Owner 2 1 2,2.2, 
4 3 4 , 6 1 3 . 6 1 4 , 6 2 6 9 3 2 , 9 6 1 , 9 6 4 9 8 3 . 9 9 2 . 
9103 1014, 112, 113, 135 1, 1352 
Injury or Damage to Person or Property 4.3.9 
Inspections 33 3 ,334 37 1,422 
4 2 6 42 9 , 4 3 6 94 2, 98 2. 99 2, 9 10 1, 135 
Instructions to Bidders 1 1 1 
Instructions to the Contractor 3 8 1,4 2 8 5 2 1,7.12 1.13 5 2 
Insurance 4 3 9 6 1 1,7 3 64 ,9 3 2,9 8 2 , 9 9 1,9 102,11 
Insurance, Boiler and Machinery 11.3.2 
Insurance, Contractor's Liability 11.1 
Insurance Effective Date of 8 2 2,1112 
Insurance, Loea of Use 113 3 
Insurance, Owner's Liability 11.2 
Insurance, Property 10 2 5,11.3 
Insurance, Stored Matenals 9 3 2 ,11314 
INSURANCE AND BONOS 11 
Insurance Companies Consent to Partial Occupancy 9 9 1,11 3 11 
Insurance Companies Settlement with 11 3 10 
Intent of the Contract Documents 12 3 3 12 4 
4 2 6 42 7, 42 12 42 13 74 
Interest 13 6 
Interpretation 1 2 5 1 4 1.5,4 11 4 3 1, 5 1,6 1 2 8 1 4 
Interpretations >X ntten 42 11,42 12,4 ^ 7 
Joinder and Consolidation of Claims Required 4 5 6 
Judgment on Final Award 4 5 1 4 5 4 1 4.5 7 
Labor and Materials, Equipment 1 1 3 , 1 1 6 3.4, 3 5 1 , 3 8 2 
3 122 312 3,312*^,3 12 11 3 13.3 15 1, 
4 2 7 6 2 1 , 7 3 6 9 3 2 , 9 3 3 . 1224 14 
Labor Disputes 8 3 1 
La*sand Regulations 1 3.3 6 3 7,3 13 4 1 1.4 5 5.4 5 7, 
9 9 1 . 1 0 2 2 , 1 1 1 , 1 1 3 13 1,134 1351 1352 136 
Liens 2 1 2 4 3 2 .435 1 , 8 2 2 9 3 3.9 10 2 
Limitation on Consolidation or Joinder 4.5.5 
Limitations Statutes of 4 5 4 2 12 26 137 
Limitations of Authority 331 4 12 ,421 , 
4 2 3 4 2 7 , 4 2 10 522 524 7 4. 113 10 
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Limitations of Uabiht\ 2 3 3 2 1 3 5 1 3 7 3, 3 12 8 3 12 11, 
3 17 3 18 4 2 6 4 2 " 4 2 12 6 2 2 9 4 2 9 6 4 9 10 4 
1 0 1 4 1 0 2 5 , 1 1 1 2 , 1 1 2 1 , 1 1 3 7 , 1 3 4 2 13 5 2 
Limitations of Time General 2 2 1 ,224 3 2 1,37 3. 
3 8 2 3 10 3 12 5 3 1 5 1 4 2 1 4 2 7 4 2 1 1 4 3 2, 
4 3 3 4 ^ 4 4 3 6 4 3 9 4 5 4 2 5 2 1 5 2 3 6 2 4 7 3 4 7 4 
8 2 9 5 9 6 2 9 8 9 9 9 10 1 1 1 3 1 1 3 1 1 1 3 2 1 1 3 5 
1 1 3 6 122 1 1 2 2 2 13 5, 13 7 
Limitations of Time Specific 2 1 2 2 2 1 2 4 3 1 0 , 3 1 1 , 
3 15 1 4 2 1 4 2 11,4 3, 4 4 4 5 . 5 3 . 5 4 7 3 5, 7 3 9, 8 2, 
9 2, 9 3 1 9 3 3 9 4 1 9 6 l 9 7, 9 8 2 9 10 2 1 1 1 3 . 113 6, 
11 3 10 11 3 11. 12 2 2, 12 2 4, 12 2 6, 13 7, 14 
Los* of U M Insurance 11.3.3 
Material Suppliers 1 3 1 3 12 1 4 2 4 4 2 6 5 2 1, 
9 3 1.93 1 2 9 3 3 . 9 4 2 , 9 6 5 9 104 
Materials Hazardous 10 1 10 2 4 
Materials Labor Equipment and 1 1 3 , 1 1 6 3 4 3 5 1 3 8 2 
3 12 2 3 1 2 3 3 12 7 3 12 11, 3 13 3 1 5 1 4 2 7 6 2 1 
7 3 6 9 3 2 9 3 3. 122"4, 14 
Means Methods Techniques Sequences and 
Procedures of Construction 3 3 1 , 4 2 3 , 4 2 7 , 9 4 2 
Minor Change* In the Woric 1 1 1 , 4 2 8 , 4 3 7 , 7 1,7.4 
MISCELLANEOUS PROVISIONS 13 
Modifications Definition of 1 1 1 
Modifications to the Contract 1 1 1,1 12 3 7 3 ,311 , 
4 12, 4 2 1,5 2 3. 7 ,8 3 1.9 7 
Mutual Responsibility 6.2 
Nonconforming Work, Acceptance of 12.3 
Nonconforming NX ork Rejection and Corrccuon of 2 3 1 
4 3 5. 9 5 2, 9 8 2, 12, 137 1 3 
Notice 2 3.2 4 , 3 2 1 . 3 2 2 , 3 7 3 .37 4 , 3 9 3 1 2 8 
3 12 9 3 17 4 3 4 4 4 4 5, 5 2 1 , 5 3 5 4 1 1.82 2, 9 4 1 . 
9 5 1 9 6 1 , 9 7 , 9 1 0 , 1 0 1 2 , 1 0 2 6 , 1 1 1 3 , 1 1 3 1222 , 
1 2 2 4 , 133. 1 3 5 1 , 1352 , 14 
Notice, Written 2 3.2 4,3 9,3 12 8,3 12 9.4 3, 
4 4 4 4 5. 5 2 1,5 3. 5 4 1 1,8 2 2, 9 4 1,9 5 1,9 7 ,9 10. 
1 0 1 2 1 0 2 6 1 1 1 3 . 1 1 3 . 1 2 2 2 .12 2 4 ,13.3,13 5 2,14 
Notice of Testing and Inspections 13 5 1,13 5 2 
Notice to Proceed 8 2 2 
Notices, Permits, Fees and 2 2 3,3.7,3 13.7 3 6 4 10 2 2 
Observ ations, Architect s On Sue 4 2 2 , 4 2 5 
4 3 6 , 9 4 2 , 9 5 1 . 9 1 0 1 , 13 5 
Observations, Contractor s 1 2 2,3 2 2 
Occupanc> 9 6 6 , 9 8 1,99 113 11 
On Site Inspections b> the Architect 4 2 2 4 2 9 , 4 3 6 
9 4 2 , 9 8 2 9 9 2 , 9 10 1 
On Site Obscn ations b> the Architect 4 2 2 4 2 5 , 4 3 6 
9 4 2 . 9 5 1 , 9 1 0 1 . 135 
Orders, \C nttcn 2 3.3 9.4 3 7,7 8 2 2.11 3 9,12 1. 
12 2, 13 5 2. 14 3 1 
OWNER 2 
O* ner, Definition of 2 - 1 
Owner, Information and Services Required of the 2 12, 
2.2, 4 34 6. 9, 10 14, 112, 11 3. 13 5 1. 14>1 5, 14 1 3 
OwnersAuthont> 3 8 1.4 1 3.4 2 9 5 2 1.5 2 4 5 4 1. 
7 * 1 8 2 2 9 ^ 1 9 3 2, 114 1, 12 2 4, 13 5 2 14 2 14 3 1 
O * ner s Financial Cap2btlit\ 2 2 1,14 1 1 5 
Owner's Liability Insurance 1 1 - 2 
O * ner s Loss of Use Insurance 1 M 3 
Owner s Relationship with Subcontractors 1 J 2 
5 2 1.54 1 9 6 4 
O* ner s Right to Carr> Out the Work 2 4,1224 14222 
Owner's Right to Clean Up 6 - 3 
Owner's Right to Perform Construction and to 
Award Separate Contracts 6.1 
Owner a Right to Stop the Work 2.3, 4 3 7 
Owner s Right to Suspend the Work 14 3 
Owner s Rj^ ht to Terminate the Contract 14 2 
Ownership and Use of Archrtect's Drawings, Specifications 
and Other Documents 1 1 1 , 1 . 3 , 2 2 5 5 3 
Partial Occupancy or Use 9 6 6 9 9, 11 3 11 
Patching, Cutting and 3.14, 6 2 6 
Patents, Royalties and 3.17 
Payment, Applications for 4 2 5 9 2 9.3,9 4 
95 1 9 8 3 9101 9 103 9 104 1424 
Payment, Certificates for 4 2 5 , 4 2 9 9 3 3 . 9 . 4 , 9 5 
9 6 1 9 6 6 9 7 1 9 8 3 9 10 1,9 10 3, 13 7, 14113 1424 
Payment, Failure of 4 3 7 9 5 13 
9.7, 9 10 2 14 I 1 3 142 1 2 
Payment Final 4 2 1 4 2 9 4 3 2 4 3 5 9 10 1 1 1 2 
1113 11 3 5, 12 3 1 
Payment Bond, Performance Bond and 7 3 6 4 
9 103 1 1 3 9 11.4 
Payments Progress 4 3 4 9 3 9 6 
9 8 3 9 103 136, 1 4 2 3 
PAYMENTS AND COMPLETION 9, 14 
Payments to Subcontractors 5 4 2 9 5 1 3 , 
9 6 2 , 9 6 3 . 9 6 4 , 1 1 3 8 142 1 2 
PCB 10 1 
Performance Bond and Payment Bond 7 3 6 4 
9103. 11 39 11 4 
Permits, F— and Notices 22 3 3 7, 3 13,7 3 6 4,10 2 2 
PERSONS AND PROPERTY, PROTECTION Of 10 
Poh chlorinated Biphenyl 10 1 
Product Data Definition of 3 12 2 
Product Data and Samples, Shop Drawings 3 113.12,42 7 
Progress and Completion 4 2 2 4 3 4 8.2 
Progress Payments 4 3 4 9 3, 
9 .6 ,9 8 3 .9 10 3. 13 6, 14 2 3 
Project, Definition of the 1.1.4 
Project Manual, Definition of the 1.1.7 
Project Manuals 2 2 5 
Project Representatives 4 2 10 
Property Insurance 10 2 5,11.3 
PROTECTION OF PERSONS AND PROPERTY 10 
Regulations and La*s 1 3.3 6 3 7,3 13 4 1 1,4 5 5, 
4 5 7 , 1 0 2 2 , 11 1, 11 3, 13 1. 134, 135 1. 1 3 5 2 136 14 
Rejection of Work 3 5 1 , 4 2 6 122 
Releases of >X aivers and Liens 9 10 2 
Representations 12 2 3 5 1 3 12 7 
6 2 2 , 8 2 1 , 9 3 3 . 9 4 2 , 9 5 1 9 8 2 9 10 1 
ReprescntaiiN es 2 11 3 1 1,3 9 
4 1 1 4 2 1,42 10,5 1 1. 5 1 2 132 1 
Resolution of Claims and Disputes 4.4, 4 5 
Responsibiht) for Those Performing the Work 3 3 2, 
4 2 3 . 6 1 3. 6 2 , 10 
Rctamage 9 3 1 9 6 2 9 8 3 . 9 9 1 . 9 10 2.9 10 3 
Review of Contract Documents and Rett 
Conditions by Contractor 1 2 2 , 3 J2, 3 7 3 3 1 2 7 
Rc\ie* of Contractor s Submittals by 
Ovsnr ndArchitect 3 10 1 3 10 2 3 1 1 3 12 
4 2 7 , 4 2 9 52 1 . 5 2 3 . 9 2 9 8 2 
Re\ le* of Shop Dra* ings Product Data 
and Samples b\ Contractor 3 12 5 
Rights and Remedies 1 1 2 , 2 3 . 2 4 3 5 1 3 1 5 2 . 
4 2 6 4 3 6 4 5, 5 3. 6 1,6 3. 7 3 1 8 3 1 . 9 5 1 9 7 10 2 S. 
10 3. 12 2 2, 12 2 4,13.4, 14 
Royalties and Patent* 3.17 
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*\<\A 'in 
Rules and Notice* for Arbitration 4.5.2 
Safety of Persons and Property 10.2 
Safety Precautions end Programs 4.2.3,4.2.7,10.1 
Samples. Definition of . . 3-12.3 
Samples, Shop Drawings, Product Data and . . . 3 11,3.12,4 2 7 
Samples at the Site, Documents and 3.11 
Schedule of Values t.2f 9 3 1 
Schedules. Construction 310 
Separate Contracts and Contractors 1.1.4, 3.14 2,4.2 4. 
4.5.5,6, 11.37, 12.1.2, 12.2.5 
Shop Drawings. Definition of 3-12.1 
Shop Drawings, Product Data and Samples 3 11,3.12,4 2 7 
Slte,Useof 3.13,61.1,6.2.1 
Site Inspections 1.2.2, 3 3 4, 4.2.2, 4.2.9,4.3.6,9.8 2 ,910.1 ,135 
Site Visits. Architect's 4.2.2, 4.2.5, 4.2 9, 4.3 6. 
9 4.2,9.5.1,98.2,9.9.2,9.10 1, 13 5 
Special Inspections and Testing 4.2.6, 12.2.1,135 
Specifications, Definition of the 1.1.6 
Specifications, The 1.1.1,1.1.8, 1.1.7.1.2.4.1.3.311 
Statutes of Limitations 4.5 4.2,12.2.6, 13-7 
Slopping the Work 2.3,437,9.7.10.1.2.10.3,14.1 
Stored Materials . 6.2.1,932,10.2.1.2, 11.314,12.2.4 
Subcontractor. Definition of 5.1.1 
SUBCONTRACTORS 5 
Subcontractor!.. Work by 1.2.4, 3 3 2, 3 12.1. 
4.2.3, 5.3. 5.4 
SubcontractualRelations 5.3, 5.4,9 3.1.2.96.2, 
9 6 3 . 9 6 4 , 10.2.1, 11.3-7, 11.3-8, 14.1.1, 14.2.1.2, 14.32 
Submittals 1.3.3-2.3.3.10,3.11.3-12,4.2.7,5.2.1.5.2.3. 
T3.6. 9.2. 9 3 1 . 98.2, 9 9 1 , 9.10.2, 9-10.3. 10.1.2. 11.1.3 
Subrogation, Waivers of 6.1.1,113 5,11.3.7 
Substantial Completion 4.2.9,4.35.2,8.1.1,8.1.3. 
8.2.3. • • • • 9 . 9 . 1 . 12.2.1, 12.2.2, 13^ 
Substantial Completion. Definition of 98.1 
Substitution of Subcontractors 5.2.3, 5.2.4 
Substitution of the Architect 4.1.3 
Substitutions of Materials 3-5.1 
Sub-subcontractor. Definition of 5 12 
Subsurface Conditions 4.3 6 
Successors and Assigns 13.2 
Superintendent 3.9, 10.2.6 
Supervision and Construction Procedures 1.2.4,3.3,3.4. 
4 2 3. 1.3.4, 6 1.3. 6.2.4. 7 .13. 7.3-4, 8.2, 8.3.1. 10. 12, 14 
Surety. 4.4.1.4 4.4,5.4.1.2,9 10.2,910.3.14.2.2 
Suretv. Consent of 99 .1 .910 .2 .9 10 3 
Survevs 22.2t 318 3 
Suspension by the Owner for Convenience 14.3 
Suspension of the Work 4.3.7.5.4.2.14.1.1.4,14.3 
Suspension or Termination of the Contract 4.3.7, 5 4.1.1,14 
Taxes 3.§, 7.3.6.4 
Termination by the Contractor 14.1 
Termination by the Owner for Cause 54 11.14.2 
Termination of the Architect 4.1.3 
Termination of the Contractor 14.2 2 
TERMINATION OR SUSPENSION Of THE CONTRACT 14 
Tests and Inspections 3-3-3,4.2.6,4.2.9,94.2,12.2.1,13.5 
T*IE • 
Time, Delays and Extensions of . . . . . 4.3 8.7.2.1,9.3 
Time Limits, Specific . 2.1.2,2.2.1,2.4,310,311,3 15 1. 
4.2.1, 4.2.11.4 3.4.4, 4.5, 5 3 . 5.4,7.35. 7.39. 8.2, 9 2 . 9 3 1 , 
9.3 3. 9 4 1. 9 6 1, 9.7, 9 8.2. 910.2, 11.1.3. 11.3 6. 11310, 
11.3-11. 12.2.2, 12.2.4, 12.2 6. 13.7, 14 
Time Limits on Claims 4.32.4.3.3,4.36,4.3 9.4 4,4 5 
Title to Work 9.3.2.93 3 
UNCOVERING AND CORRECTION OF WORK 12 
Uncovenng of Work 12.1 
Unforeseen Conditions 4.3.6,8.3.1.10.1 
Unit Prices 7.1.4,7.332 
Use of Documents 1.1.1,1.3.2.2.5,3.12.7, 5.3 
UseofSite 3.13,6.1.1,6.2.1 
Values, Schedule of 9.2,9.3-1 
Waiver of Claima: Final Payment 4.3.5, 4.5.1,910 3 
Waiver of Claims by the Architect 13 4.2 
Waiver of Claims by the Contractor 9.10.4, 11.3 7, 13-4.2 
Waiver of Claims by the Owner 4.35, 4.5.1,99.3, 
9.10.3, U.3.3, U.3.5, 11.3-7, 134.2 
Waiver of Liens 9.10.2 
Waivers of Subrogation 6.1.1, 11.3 5. 11.3-7 
Warranty and Warranties 3.5, 4.2.9. 
4.3.5.3, 9.3.3. 9.8.2. 9.9.1. 12.2.2, 13-7.1.3 
Weather Delavs 4.38 2 
When Arbitration May Be Demanded 4.5.4 
Work. Definition of . 1.1.3 
Written Consent 13.1,3-12.8, 314.2, 4.1.2, 4.3.4. 
4.5.5, 9.3-2, 9.8.2. 99 .1 , 9.10.2, 9.10.3. 10.1.2, 10.1.3. 
11.3.1. 11-31.4, 11.3.11. 132. 13-4.2 
Written Interpretations 4.2.11,4.2.12,4.3 7 
Written Notice 2.3.2.4,39.3.12.8,3.12.9,4.3.4 4.4, 
4 5. 5.2.1, 5 3 , 5.4.1.1. 8.2.2. 9 4.1. 9 5 1. 9 7, 9 10, 10.1.2, 
102 6. 11.1.3. 113. 12.2.2, 12.2.4,13.3, 13 5 2. 14 
Written Orders 2.^. 3 9. 4 V7, 
7,8.2.2. 11.3.9. 12.1, 12.2, 1 3 5 2 . U*3 1 
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GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION 
ARTICLE 1 
GENERAL PROVISIONS 
1.1 BASIC DEFINITIONS 
1.1.1 THE CONTRACT DOCUMENTS 
The Contract Documents consist of the Agreement between 
Owner and Contractor (hereinafter the Agreement), Conditions 
of the Contract (General, Supplementary and other Conditions), 
Drawings, Specifications, addenda issued prior to execution of 
the Contract, other documents listed in the Agreement and 
Modifications issued after execution of the Contract A Modifi-
cation is (l) a wntten amendment to the Contract signed bv 
both parties. (2) a Change Order, (3) a Construction Change 
Dirccm e or (4) a * ntten order for a minor change in the ^ ork 
issued b\ the Architect Unless specifically enumerated in the 
Agreement, the Contract Documents do not include other 
documents such a> bidding requirements (advertisement or 
invitation to bid, Instructions to Bidders, sample forms, the 
Contractor's bid or portions of addenda relating to bidding 
requirements) 
1.1.2 THE CONTRACT 
The Contract Documents form the Contract for Construction 
The Contract represents the entire and integrated agreement 
between the parties hereto and supersedes pnor negotiations, 
representations or agreements, either wnttcn or oral The Con-
tract may be amended or modified onl> by a Modification The 
Contract Documents shall not be construed to create a contrac-
tual relationship of any kind (1) between the Architect and Con-
tractor, (2) between the Owner and a Subcontractor or Sub-
subcontractor or (3) between any persons or entities other than 
the Owner and Contractor. The Architect shall, however, be 
entitled to performance and enforcement of obligations under 
the Contract intended to facilitate performance of the 
Architect's duties 
1.1.3 THE WORK 
The term "Work** means the construction and services 
required by the Contract Documents, whether completed or 
partially completed, and includes all other labor, matenals, 
equipment and services provided or to be provided bv the 
Contractor to fulfill the Contractors obligations The Work 
may constitute the whole or a pan of the Project 
1.1.4 THE PROJECT 
The Project is the total construction of which the Work per-
formed under the Contract Documents may be the whole or a 
pan and which may include construction by the Owner or by 
separate contractors 
1.1.5 THE DRAWINGS 
The Drawings are the graphic and pictonal portions of the Con-
tract Documents, wherever located and whenever issued, 
showing the design, location and dimensions of the Work, 
gencrallv including plans, elevations, sections, details, sched-
ules and diagrams 
1.1.6 THE SPECIFICATIONS 
The Specifications arc that portion of the Contract Documents 
consisting of the wnttcn requirements for materials, equip-
ment, construction systems, standards and workmanship for 
the Work, and performance of related services 
1.1.7 THE PROJECT MANUAL 
The Project Manual is the volume usuailv assembled for the 
Work which may include the bidding requirements, sample 
forms, Conditions of the Contract and specifications 
1.2 EXECUTION, CORRELATION AND INTENT 
1.2.1 The Contract Documents shall be signed bv the Owner 
and Contractor as provided in the Agreement If either the 
Owner or Contractor or both do not sign all the Contract 
Documents, the Architect shall identify such unsigned Docu-
ments upon request 
1.2.2 Execution of the Contract bv the Contractor is a repre-
sentation that the Contractor has visited the sue, oecome famil-
iar with local conditions under which the Work is to be per-
formed and correlated personal observations with require-
ments of the Contract Documents 
1.2.3 The intent of the Contract Documents is to include all 
items necessary' for the proper execuuon and compleuon of the 
Work by the Contractor. The Contract Documents are comple-
mentary, and what is required by one shall be as binding as if 
required by all, performance by the Contractor shall be 
required only to the extent consistent with the Contract Docu-
ments and reasonably inferable from them as being necessary 
to produce the intended results. 
1.2.4 Organization of the Specifications into divisions, sections 
and articles, and arrangement of Drawings shall not control the 
Contractor in dividing the Work among Subcontractors or in 
establishing the extent of Work to be performed by any trade 
1.2.5 Unless otherwise stated in the Contract Documents 
words which have well-know n technical or construction indus 
try meanings are used in the Contract Documents in accorc 
ance with such recognized meanings 
1.3 OWNERSHIP AND USE OF ARCHITECTS 
DRAWINGS, SPECIFICATIONS AND OTHER 
DOCUMENTS 
1.3.1 The Drawings, Specifications and other documer 
prepared by the Architect are instruments of the Architec 
service through which the Work to be executed by the Cc 
tractor is desenbed The Contractor may retain one contr 
record set Neither the Contractor nor anv Subcontractor, S 
subcontractor or material or equipment supplier shall owr 
claim a copynght in the Drawings, Specifications and o\ 
documents prepared by the Architect, and unless other 
indicated the Architect shall be deemed the author of them 
will retain all common law, statutory and other reserved nj 
in addition to the copynght All copies of them, except 
Contractor record set, shall be returned or suitably accou 
for to the Architect, on request, upon completion of the V 
The Drawings. Specifications and other documents prej 
by the Architect, and copies thereof furnished to the COJ 
tor, arc for use solely with respect to this Project They ai 
to be used by the Contractor or any Subcontractor, 
subcontractor or material or equipment supplier on othc 
ccts or for additions to this Project outside the scope 
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Work without the specific written consent of the Owner and 
Architect. The Contractor, Subcontractors, Sub-subcontractors 
and material or equipment suppliers arc granted a limited 
license to use and reproduce applicable portions of the Draw-
ings, Specifications and other documents prepared by the 
Architect appropriate to and for use in the execution of their 
Work under the Contract Documents. All copies made under 
this license shall bear the statutory copyright notice, if any, 
shown on the Drawings, Specifications and other documents 
prepared by the Architect. Submittal or distribution to meet 
official regulatory requirements or for other purposes in con-
nection with this Project is not to be construed as publication 
in derogation of the Architect's copyright or other reserved 
rights. 
1.4 CAPITALIZATION 
1.4.1 Terms capitalized in these General Conditions include 
those which are (1) specifically defined, (2) the titles of num-
bered articles and identified references to Paragraphs, Subpara-
graphs and Clauses in the document or (3) the titles of other 
documents published by the American Institute of Architects. 
1.5 WTERPRETATION 
1.5.1 In the interest of brevity the Contract Documents fre-
quently omit modifying words such as "all" and "any" and arti-
cles such as "the" and "an," but the fact that a modifier or an 
article is absent from one statement and appears in another is 
not intended to affect the interpretation of either statement. 
ARTICLE 2 
OWNER 
2.1 DEFINITION 
2.1.1 The Owner is the person or entity identified as such in 
the Agreement and is referred to throughout the Contract 
Documents as if singular in number. The term "Owner" means 
the Owner or the Owners authorized representative. 
2.1.2 The Owner upon reasonable written request shall furnish 
to the Contractor in writing information which is necessary and 
relevant for the Contractor to evaluate, give notice of or 
enforce mechanics lien rights. Such information shall include a 
correct statement of the record legal title to the property on 
which the Project is located, usually referred to as the site, and 
the Owners interest therein at the time of execution of the 
Agreement and, within five days after any change, information 
of such change in title, recorded or unrecorded. 
2.2 ^FORMATION AND SERVICES 
REQUIRED OF THE OWNER 
2.2.1 The Owner shall, at the request of the Contractor, prior 
to execution of the Agreement and promptly from time to time 
thereafter, furnish to the Contractor reasonable evidence that 
financial arrangements have been made to fulfill the Owners 
obligations under the Contract. (Note: Unless such reasonable 
evidence were funit shed on request prior to the execution of 
the Agreement, the prospective contractor would not be 
required to execute tlye Agreement or to commence the Work] 
2.2.2 The Owner shall rurnish surveys describing physical 
characteristics, legal limitations and utility locations for the site 
of the Project, and a legal descnption of the site. 
2.2.3 Except for permits and fees which are the responsibility 
of the Contractor under the Contract Documents, the Owner 
shall secure and pay for necessary approvals, easements, assess-
ments and charges required for construction, use or occupancy 
of permanent structures or for permanent changes in existing 
facilities. 
2.2.4 Information or services under the Owners control shall 
be furnished by the Owner with reasonable promptness to 
avoid delay in orderly progress of the Work. 
2.2.5 Unless otherwise provided in the Contract Documents, 
the Contractor will be furnished, free of charge, such copies of 
Drawings and Project Manuals as are reasonably necessary for 
execution of the Work. 
2.2.6 The foregoing are in addition to other duties and respon-
sibilities of the Owner enumerated herein and especially those 
in respect to Anicle 6 (Construction by Owner or by Separate 
Contractors), Anicle 9 (Payments and Completion) and Anicle 
11 (Insurance and Bonds). 
2.3 OWNER'S RIGHT TO STOP THE WORK 
2.3.1 If the Contractor fails to correct Work which is not in 
accordance with the requirements of the Contract Documents 
as required by Paragraph 12.2 or persistently fails to carry out 
Work in accordance with the Contract Documents, the Owner, 
by written order signed personally or by an agent specifically so 
empowered by the Owner in writing, mav order the Contrac-
tor to stop the Work, or any portion thereof, until the cause for 
such order has been eliminated; however, the nght of the 
Owner to stop the Work shall not give nse to a duty on the pan 
of the Owner to exercise this nght for the benefit of the Con-
tractor or any other person or entity, except to the extent 
required by Subparagraph 6.1.3. 
2.4 OWNERS RIGHT TO CARRY OUT THE WORK 
2.4.1 If the Contractor defaults or neglects to earn- out the 
Work in accordance with the Contract Documents and fails 
within a seven-day period after receipt of wntten notice from 
the Owner to commence and continue correction of such 
default or neglect with diligence and promptness, the Owner 
may after such seven-day period give the Contractor a second 
written notice to correct such deficiencies within a second 
seven-day penod. If the Contractor within such second seven-
day period after receipt of such second notice fails to com-
mence and continue to correct any deficiencies, the Owner 
may, without prejudice to other remedies the Owner may 
have, correct such deficiencies. In such case an appropriate 
Change Order shall be issued deducting from payments then or 
thereafter due the Contractor the cost of correcting such defi-
ciencies, including compensation for the Architect s additional 
services and expenses made necessary by such default, neglect 
or failure. Such action by the Owner and amounts charged to 
the Contractor are both subject to prior approval of the Archi-
tect. If payments then or thereafter due the Contractor arc not 
sufficient to cover such amounts, the Contractor shall pay the 
difference to the Owner. 
ARTICLE 3 
CONTRACTOR 
3.1 DEFINITION 
3.1.1 The Contractor is the person or entity identified as such 
in the Agreement and is referred to throughout the Contract 
Documents as if singular in number. The term "Contractor" 
means the Contractor or the Contractors authorized 
representative. 
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3.2 REVIEW Of CONTRACT DOCUMENTS AND 
FIELD CONDmONS BY CONTRACTOR 
3.2.1 The Contractor shall carefully study and compare the 
Contract Documents with each other and with information 
furnished bv the Owner pursuant to Subparagraph 2 2 2 and 
shall at once report to the Architect errors, inconsistencies or 
omissions discovered The Contractor shall not be liable to the 
Owner or Architect for damage resulting from errors, inconsis-
tencies or omissions in the Contract Documents unless the 
Contractor recognized such error, inconsistency or omission 
and knowingh failed to report it to the Architect If the Con-
tractor performs anv construction activity knowing it involves 
2 recognized error, inconsistency or omission in the Contract 
Documents runout such notice to the Architect, the Contrac-
tor shall assume appropriate responsibilu\ for such perfor-
mance and shall bear an appropriate amount of the attnbutable 
cost* for correction 
3.2.2 The Contractor shall take field measurements and verify 
field conditions and shall carefulK compare such field mea-
surements and conditions and other information known to the 
Contractor with the Contract Documents before commencing 
actiMues Errors, inconsistencies or omissions discovered shall 
be reported to the Architect at once 
3.2.3 The Contractor shall pertorm the Work in accordance 
with the Contract Documents and submittals approved pur-
suant to Paragraph 3 12 
3.3 SUPERVISION AND CONSTRUCTION PROCEDURES 
3.3.1 The Contractor shall supervise and direct the Work, 
using the Contractor s best skill and attention The Contractor 
shall be solely responsible for and ha\e control over construc-
tion means, methods, techniques, sequences and procedures 
and for coordinating all portions of the Work under the Con-
tract, unless Contract Documents give other specific instruc-
tions concerning these matters 
3.3.2 The Contractor shall be responsible to the Owner for acts 
and omissions of the Contractor s employees, Subcontractors 
and their agents and employees, and other persons performing 
portions of the Work under a contract with the Contractor. 
3.3.3 The Contractor shall not be relieved of obligations to per-
form the Work in accordance with the Contract Documents 
cither by activities or duties of the Architect in the Architect s 
administration of the Contract, or by tests, inspections or 
approvals required or performed b> persons other than the 
Contractor. 
3.3.4 The Contractor shall be responsible for inspection of por-
tions of Work alread\ performed under this Contract to deter-
mine that such portions arc in proper condition to receive sub-
sequent Work 
3.4 LABOR AND MATERIALS 
3.4.1 Unless otherwise provided in the Contract Documents, 
the Contractor shall provide and pav for labor, materials, equip-
ment, tools, construction equipment and machinery, water, 
heat, utilities, transportation, and other facilities and services 
necessarv for proper execution and completion of the \Xork, 
* nether temporan or permanent and * nether or not incorpo-
rated or to be incorporated in the Work 
3.4.2 The Contractor shall enforce strict discipline and good 
order among the Contractor s employees and other persons 
earning out the Contract The Contractor shall not permit 
employment of unfit persons or persons not skilled in tasks 
assigned to them 
3.5 WARRANTY 
3.5.1 The Contractor warrants to the Owner and Architect that 
materials and equipment furnished under the Contract will be 
of good quality and new unless otherwise required or permit-
ted by the Contract Documents, that the Work will be free 
from defects not inherent in the quality required or permitted, 
and that the Work will conform with the requirements of the 
Contract Documents Work not conforming to these require-
ments, including substitutions not properiv approved and 
authorized, may be considered defective The Contractor s 
warrant) excludes remedy for damage or defect caused by 
abuse, modifications not executed bv the Contractor, improper 
or insufficient maintenance, improper operation, or normal 
wear and tear under normal usage If required bv the Architect, 
the Contractor shall furnish satisfactory evidence as to the kind 
and qualm of matenals and equipment 
3.6 TAXES 
3.6.1 The Contractor shall pay sales, consumer, use and similar 
taxes for the Work or portions thereof provided by the Con-
tractor which are legallv enacted when bids are received or 
negotiations concluded, whether or not vet ciiectne or merely 
scheduled to go into effect 
3.7 PERMrTS, FEES AND NOTICES 
3.7.1 Unless otherwise provided in the Contract Documents, 
the Contractor shall secure and pa\ for the building permit and 
other permits and gov emmental (c^s, licenses and inspections 
necessan for proper execution and completion of the Work 
which are customanU secured after execution of the Contract 
and which are legall) required when bids are received or nego-
tiations concluded 
3.7.2 The Contractor shall comply with and give nouces 
required b\ laws, ordinances, rules, regulations and lawful 
orders of public authonues bearing on performance of the 
Work 
3.7.3 It is not the Contractor s responsibility to ascertain that 
the Contract Documents axe in accordance with applicable 
bws, statutes, ordinances, building codes, and rules and regula-
tions However, if the Contractor observes that portions of the 
Contract Documents are at variance therewith, the Contractor 
shall promptly notify the Architect and Owner in anting, and 
necessary changes shall be accomplished by appropriate 
Modification 
3.7.4 If the Contractor performs Work knowing it to be con-
trary to laws, statutes, ordinances, building codes, and rules and 
regulations without such notice to the Architect and Owner, 
the Contractor shall assume full responsibility for such Work 
and shall bear the attnbuuble costs 
3.8 ALLOWANCES 
3.8.1 The Contractor shall include in the Contract Sum all 
allowances stated in the Contract Documents Items covered 
by allowances shall be supplied for such amounts and by such 
persons or entities as the Ow ner may direct, but the Contractor 
shall not be required to employ persons or entities against 
w hich the Contractor makes reasonable objection 
3.8.2 Unless otherwise prowded in the Contract Documents 
.1 matenals and equipment under an allowance shall be 
selected promptly by the Owner to avoid dela\ in the 
Work, 
.2 allowances shall cover the cost to the Contractor of 
materials and equipment delnered at the site and all 
required taxes, less applicable trade discounts. 
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.3 Contractor's costs for unloading and handling at the 
site, labor, installation costs, overhead, profit and 
other expenses contemplated for stated allowance 
amounts shall be included in the Contract Sum and 
not in the allowances, 
.4 whenever costs are more than or less than allowances, 
the Contract Sum shall be adjusted accordingly by 
Change Order The amount of the Change Order shall 
reflect (1) the difference between actual costs and the 
allowances under Clause 3 8 2.2 and (2) changes in 
Contractor's costs under Clause 3.8 2 3 
3.9 SUPERINTENDENT 
3.9.1 The Contractor shall employ a competent superinten-
dent and necessary assistants who shall be in attendance at the 
Project site during performance of the Work The superinten-
dent shall represent the Contractor, and communications given 
to the superintendent shall be as binding as if given to the Con-
tractor Important communications shall be confirmed in writ-
ing Other communications shall be similarly confirmed on 
written request in each case 
3.10 CONTRACTOR'S CONSTRUCTION SCHEDULES 
3.10.1 The Contractor, promptly after being awarded the Con-
tract, shall prepare and submit for the Owner s and Architect s 
information a Contractors construction schedule for the Work. 
The schedule shall not exceed ume limits current under the 
Contract Documents, shall be revised at appropriate intervals as 
required bv the conditions of the Work and Project, shall be 
related to the entire Project to the extent required by the Con-
tract Documents, and shall provide for expeditious and practi-
cable execution of the Work 
3.10.2 The Contractor shall prepare find keep current, for the 
Architect's approval, a schedule of submittals which is coordi-
nated with the Contractor's construction schedule and allows 
the Architect reasonable time to review submittals 
3.10.3 The Contractor shall conform to the most recent 
schedules. 
3.11 DOCUMENTS AND SAMPLES AT THE SITE 
3.11.1 The Contractor shall maintain at the site for the Owner 
one record copy of the Drawings, Specifications, addenda, 
Change Orders and other Modifications, in good order and 
marked currently to record changes and selections made during 
construction, and in addition approved Shop Drawings. Prod-
uct Data, Samples and similar required submittals These shall 
be available to the Architect and shall be delivered to the Archi-
tect for submittal to the Owner upon completion of the Work 
3.12 SHOP ORAWINGS, PRODUCT DATA AND SAMPLES 
3.12.1 Shop Drawings arc drawings, diagrams, schedules and 
other data specullv prepared for the Work by the Contractor or 
2 Subcontractor, Sub-subcontractor, manufacturer, supplier or 
distributor to illustrate some portion of the Work. 
3.12.2 Product Data are illustrations, standard schedules, per-
formance chans, instructions, brochures, diagrams and other 
information furnished by the Contractor to illustrate matenals 
or equipment for some portion of the Work. 
3.12.3 Samples are physical examples which illustrate 
materials, equipment or workmanship and establish standards 
b> *hich the Uork will be judged. 
3.12.4 Shop Drawings, Product Data. Samples and similar sub-
mittals are not Contract Documents The purpose of their sub-
mittal is to demonstrate for those portions of (he Work for 
which submittals arc required the way the Contractor proposes 
to conform to the information given and the design concept 
expressed in (he Contract Documents Review b\ the Architect 
is subject to the limitations of Subparagraph 4 2 7 
3.12.5 The Contractor shall review, approve and submit to the 
Architect Shop Drawings, Product Data, Samples and similar 
submittals required by the Contract Documents with reason-
able promptness and in such sequence as to cause no delay in 
the Work or in the acuvmes of the Owner or of separate con-
tractors Submittals made by the Contractor which arc not 
required by the Contract Documents may be returned without 
action 
3.12.6 The Contractor shall perform no portion of the ^ork 
requiring submittal and review of Shop Drawings. Product 
Data, Samples or similar submittals until the respective submit-
tal has been approved by the Architect Such Work shall be in 
accordance with approved submittals 
3.12.7 By approving and submitting Shop Drawings, Product 
Data, Samples and similar submittals, the Contractor represents 
that the Contractor has determined and verified matenals. field 
measurements and field construction cntena related thereto, or 
will do so, and has checked and coordinated the information 
contained within such submittals with the requirements of the 
Work and of the Contract Documents 
3.12.8 The Contractor shall not be relieved of responsibilit\ 
for deviations from requirements of the Contract Documents 
by the Architect's approval of Shop Drawings, Product Data, 
Samples or similar submittals unless the Contractor has 
specificalh informed the Architect in w nting of such deviation 
at the time of submittal and the Architect has given written 
approval to the specific deviation The Contractor shall not fc* 
relieved of responsibility for errors or omissions in Shop Draw 
ings. Product Data, Samples or similar submittals by the Archi 
tea's approval thereof 
3.12.9 The Contractor shall direct specific attention, in wntinj 
or on resubmitted Shop Drawings, Product Data, Samples o 
similar submittals, to revisions other than those requested b 
the Architect on previous submittals. 
3.12.10 Informational submittals upon which the Architect 
not expected to take responsive acuon may be so identified I 
the Contract Documents 
3.12.11 When professional certification of performance enter 
of materials, systems or equipment is required by the Contrai 
Documents, the Architect shall be entitled to reh upon in-
accuracy and completeness of such calculations and ceni 
canons 
3.13 USEOFSTTE 
3.13.1 The Contractor shall confine operations at the site 
arcxs permitted by law, ordinances, permits and the Contra 
Documents and shall not unreasonably encumber the site wi 
materials or equipment. 
3.14 CUTTING AND PATCHING 
3.14.1 The Contractor shall be responsible for cutting, fltti 
or patching required to complete the \X ork or to make its pa 
fit together properly. 
3.14.2 The Contractor shall not damage or endanger a pom 
of the Work or fully or partially completed construction of i 
Owner or separate contractors by cutting patching or oth 
wise aJtenng such construction, or by exca\ anon The Contr 
tor shall not cut or otherwise alter such construction by i 
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Owner or a separate contractor except with written consent of 
the Owner and of such separate contractor, such consent shall 
not be unreasonably withheld The Contractor shall not unrea-
sonably withhold from the Owner or a separate contractor the 
Contractor s consent to cutting or otherwise altering the Work 
3.15 CLEANING UP 
3.15.1 The Contractor shall keep the premises and surround-
ing area free from accumulation of waste materials or rubbish 
caused by operations under the Contract At completion of the 
Work the Contractor shall remove from and about the Project 
waste materials rubbish, the Contractor's tools, construction 
equipment machinen and surplus materials 
3.15.2 If the Contractor fails to clean up as provided in the 
Contract Documents, the Owner ma\ do so and the cost 
thereof shall be charged to the Contractor 
3.16 ACCESS TO WORK 
3.16.1 The Contractor shall provide the Owner and Architect 
access to the Work in preparation and progress wherever 
located 
3.17 ROYALTIES AND PATENTS 
3.17.1 The Contractor shall pay ail royalties and license fees 
The Contractor shall defend suits or claims for infringement of 
patent nghts and shall hold the Owner and Architect harmless 
from loss on account thereof, but shall not be responsible for 
such defense or loss when a particular design, process or prod-
uct of a particular manuiacturer or manufacturers is required by 
the Contract Documents However, if the Contractor has rea-
son to believe that the required design, process or product is an 
infringement of a patent, the Contractor shall be responsible for 
such loss unless such information is promptly furnisned to the 
Architect 
3.18 WDEMNIRCATION 
3.18.1 To the fullest extent permitted by law, the Contractor 
shall indemnify and hold harmless the Owner, Architect, Archi-
tect s consultants, and agents and employees of any of them 
from and against claims, damages, losses and expenses, includ-
ing but not limited to attorneys' fees, arising out of or resulting 
from performance of the Work, provided that such claim, dam-
age, loss or expense is attnbutable to bodily injur), sickness, 
disease or death, or to injury to or destruction of tangible prop-
erty (other than the Work itself) including loss of use resulting 
therefrom, but only to the extent caused in whole or in pan by 
negligent acts or omissions of the Contractor, a Subcontractor, 
anyone directly or indirectly employed bv them or anvone for 
whose acts they mav be liable, regardless of whether or not 
such claim, damage, loss or expense is caused in pan bv a pan> 
indemnified hereunder Such obligation shall not be construed 
to negate, abridge, or reduce other rights or obligations of 
indemnity which would otherwise exist as to a party or person 
desenbed in this Paragraph 3 18 
3.18.2 In claims against any person or entity indemnified 
under this Paragraph 3 18 by an employee of the Contractor, a 
Subcontractor, anyone directly or indirectly employed by them 
or anyone for whose acts thev may be liable, the indemnifica-
tion obligation under this Paragraph 3 18 shall not Kc limned by 
a limitation on amount or type of damages, compensation or 
benefits pa\ablc b\ or for the Contractor or a Subcontractor 
under workers or workmen s compensation acts, disability 
benefit acts or other employee benefit acts 
3.18.3 The obligations of the Contractor under this Paragraph 
3 1H shall not extend to the liability of the Architect, the Archi 
tea's consultants, and agents and employees of anv of them 
arising out of (I) the preparation or approval of maos, drawings, 
opinions, reports, surveys, Change Orders, designs or specifica-
tions, or (2) the giving of or the failure to give directions or 
instructions by the Architect, the Architect s consultants, and 
agents and employees of any of them provided such giving or 
failure to give is the primary cause of the injury or damage 
ARTICLE 4 
ADMINISTRATION OF THE CONTRACT 
4.1 ARCHITECT 
4.1.1 The Architect is the person lawfully licensed to practice 
architecture or an entity lawfully practicing architecture iden-
tified as such in the Agreement and is referred to throughout 
the Contract Documents as if singular in number The term 
"Architect" means the Architect or the Architect s authorized 
representative 
4.1.2 Duties, responsibilities and limitations of authority of the 
Architect as set forth in the Contract Documents shall not be 
restneted, modified or extended without * ntten consent of the 
Ow ner, Contractor and Architect Consent sh2ll not be unrea-
sonabh withheld 
4.1.3 In case of termination of employment of the Architect, 
the Owner shall appoint an architect against whom the Con-
tractor makes no reasonable objection and whose status under 
the Contract Documents shall be that of the former architect. 
4.1.4 Disputes arising under Subparagraphs 4 1.2 and 4 1 3 
shall be sublet to arbitration 
4.2 ARCHITECTS ADMINISTRATION 
OF THE CONTRACT 
4.2.1 The Architect will provide administrauon of the Contract 
as desenbed in the Contract Documents, and will be the 
Owners representative (1) dunng construction, (2) until final 
payment is due and (3) with the Owners concurrence, from 
time to time during the correction penod desenbed in Para-
graph 12 2. The Architect will advise and consult with the 
Owner The Architect will have authonty to act on behalf of the 
Owner only to the extent provided in the Contract Documents, 
unless otherwise modified by wntten instrument in accordance 
with other provisions of the Contract 
4.2.2 The Architect will visit the site at intervals appropriate to 
the stage of construction to become generally familiar with tile 
progress and quality of the completed Work and to determine 
in general if the Work is being performed in a manner indicat-
ing that the Work, when completed, will be in accordance with 
the Contract Documents However, the Architect w ill not be 
required to make exhaustive or continuous on-site inspections 
to check quality or quantity of the Work On the basis of on-
site observations as an architect, the Architect will keep the 
Owner informed of progress of the Work, and will endeavor to 
guard the Owner against defects and deficiencies in the Work 
4.2.3 The Architect will not have control over or charge of and 
will not be responsible for construction means, methods, 
techniques, sequences or procedures, or for safety precautions 
and programs in connection with the ^ork, since these are 
soleh the Contractor s responsibility as provided in Paragraph 
3 3 The Architect will not be responsible for the Contractor's 
failure to carry out the Work in accordance with the Contract 
Documents The Architect will not have control over or charge 
of and will not be responsible for acts or omissions of the Con-
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tractor, Subcontractors, or their agents or emplovees, or of any 
other persons performing portions of the Work 
4.2.4 Communications Facilitating Contract Administra-
tion. Except as otherwise provided in the Contract Documents 
or when direct communications have been specially autho-
rized, the Ow ner and Contractor shall endeavor to communi-
cate through the Architect Communications by and with the 
Architect's consultants shall be through the Architect Commu 
rucations by and with Subcontractors and material suppliers 
shall be through the Contractor Communications by and * ith 
separate contractors shall be through the Owner. 
4.2.5 Based on the Architect's observations and evaluations of 
the Contractors Applications for Payment, the Architect will 
review and certih the amounts due the Contractor and will 
issue Certificates for Payment in such amounts 
4.2.6 The Architect will have authonry to reject Work * hich 
does not conform to the Contract Documents Whenever the 
Architect considers it necessary or advisable for implementa-
tion of the intent of the Contract Documents, the Architect will 
have authont) to require additional inspection or testing of the 
Work in accordance with Subparagraphs 13 5 2 and 13 5 3, 
whether or not such Work is fabneated, installed or completed 
Ho^e%er, neither this authont) of the Archiiect nor a decision 
made in good faith either to exercise or not to exercise such 
authontv shall give rise to a duty or rcsponsibiht) of the Archi-
tect to the Contractor, Subcontractor, matcnal and equipment 
suppliers, their agents or employees, or otner persons pertorm-
ing portions of the Work 
4.2.7 The Architect will review and approve or take other 
appropriate action upon the Contractors submittals such as 
Shop Drawings, Product Data and Samples, but only for the 
limited purpose of checking for conformance with information 
given and the design concept expressed in the Contract Docu-
ments The Architect's action will be taken with such reason-
able promptness as to cause no delay in the Work or in the 
activities of the Owner, Contractor or separate contractors, 
while allowing sufficient time in the Architects professional 
judgment to permit adequate review. Review of such submittals 
is not conducted for the purpose of determining the accuracy 
and completeness of other details such as dimensions and 
quantities, or for substantiating instrucuons for installation or 
performance of equipment or systems, all of which remain the 
responsibility of the Contractor as required by the Contract 
Documents The Architect's review of the Contractor's submit-
tals shall not relieve the Contractor of the obligations under 
Paragraphs 3 3, 3 5 and 3 12 The Architect s reuew shall not 
constitute approval of safety precautions or, unless otherwise 
specificalh stated by the Architect, of am construction means, 
methods, techniques, sequences or procedures The Architect's 
approval of a specific item shall not indicate approval of an 
assembK of which the item is a component 
4.2.8 The Architect will prepare Change Orders and Construc-
tion Change,Directives, and ma> authonze minor changes in 
the Work as provided in Paragraph 7.4 
4.2.9 The Architect will conduct inspections to determine the 
date or dates of Substantial Completion and the date of final 
completion, will recei\e and forward to the Owner for the 
Owner s review and records written warranties and related 
documents required by the Contract and assembled by the 
Contractor, and Will issue a final Certificate for Pa> ment upon 
compliance with the requirements of the Contract Documents 
4.2.10 If the Owner and Architect agree, the Architect will pro-
vide one or more project representatives to assist in carrying 
out the Architect's responsibilities at the site The duties, 
responsibilities and limitations of authontv of such project 
representatives shall be as set forth in an exhibit to be incorpo-
rated in the Contract Documents 
4.2.11 The Architect will interpret and decide matters concern-
ing performance under and requirements of the Contract 
Documents on wntten request of cither the Owner or Contrac-
tor The Architect s response to such requests will be made 
with reasonable promptness and within any time limits agreed 
upon If no agreement is made concerning the time within 
which interpretations required of the Architect shall be fur-
nished in compliance with this Paragraph 4 2, then delay shall 
not be recognized on account of failure b> the Architect to fur-
nish such interpretations untii 15 da>s artcr wntten request is 
made for them 
4.2.12 Interpretations and decisions of the Architect will be 
consistent with the intent of and reasonabK inferable from the 
Contract Documents and will be in wnting or in the form oJ 
drawings When making such interpretations and decisions, th< 
Architect w ill endeavor to secure faithful performance b> botl 
Owner and Contractor, will not show partialis to either an< 
will not be liable for results of interpretations or decisions s 
rendered in good faith 
4.2.13 The Architect s decisions on matters relating to aesthet 
effect will be final if consistent wun the intent expressed in tl 
Contract Documents 
4.3 CLAIMS AND DISPUTES 
4.3.1 Definition. A Claim is a demand or assertion by one 
the panics seeking, as a matter of nght, adjustment or intcrr 
tation of Contract terms, pavment of mone\, extension of t 
or other relief with respect to the terms of the Contract ' 
term "Claim" also includes other disputes and matters in q 
tion between the Owner and Contractor arising out of or r 
ing to the Contract Claims must be made by wntten no 
The responsibility to substantiate Claims shall rest with 
party making the Claim 
4.3.2 Decision of Architect Claims, including those all 
an error or omission b> the Architect, shall be referred in 
to the Architect for action as provided in Paragraph 4 4 .^ 
sion b> the Architect, as provided in Subparagraph 4 4 4 
be required as a condition precedent to arbitration or iiti 
of a Claim between the Contractor and Owner as to aJ 
matters ansing pnor to the date final pa> ment is due, reg« 
of (1) whether such matters relate to execution and prog 
the >Kork or (2) the extent to which the NXork has beei 
pleted The decision b\ the .Architect in response to J 
shall not be a condition precedent to arbitration or ling; 
the c\ ent (1) the position of Architect is vacant, (2) the A, 
has not received evidence or has failed to render a c 
within agreed time limits, (3) the Architect has failed 
action required under Subparagraph ** 4 4 within 30 cfc 
the Claim is made. (4) 45 davs have passed after the C! 
been referred to the Architect or (5) the Claim rcla 
mechanic s lien 
4.3.3 Time Limits on Claims. Claims bv cither party 
made w ithin 21 da\ s after occurrence of the event givn 
such Claim or within 21 davs after the claimant first re 
the condition gi\ ing rise to the Claim, w hichever is late 
must be made bv wntten notice An additional Cb 
after the initial Claim has been implemented by Char 
will not be considered unless submitted in a timely i 
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4.3.4 Continuing Contract Performance. Pending final reso-
lution of a Claim including arbitration, unless otherwise agreed 
In writing the Contractor shall proceed diligently with perfor 
mance of the Contract and the Owner shall continue to make 
payments in accordance with the Contract Documents 
4.3.5 Waiver of Claims: Pnal Payment. The making of final 
payment shall constitute a waiver of Claims by the Owner 
except those arising from 
.1 bens Claims secuntv interests or encumbrances aris-
ing out of the Contract and unsettled, 
.2 failure of the Work to comply with the requirements 
of the Contract Documents, or 
.3 terms of special warranties required by the Contract 
Documents 
1.3.6 Claims for Concealed or Unknown Conditions. If con-
ditions are encountered at the site which are (1) subsurface or 
Dthcrwise concealed physical conditions which differ maten-
ill> from those indicated in the Contract Documents or (2) 
unknown phvsical conditions of an unusual nature which dif-
fer matenalh from those ordinarily found to exist and generallv 
recognized as inherent in construction activities of the 
character provided for in the Contract Documents then nonce 
b\ the observing pam shall be given to the other partv 
promptly before conditions are disturbed and in no event later 
than 21 da\ s after first observance ot the conditions The Archi-
tect will promptlv investigate such conditions and, if they differ 
matenalh and cause an increase or decrease in the Contractor s 
cost of, or time required for, performance of any pan of the 
Work, will recommend an equitable adjustment in the Contract 
Sum or Contract Time, or both If the Architect determines that 
the conditions at the site arc not materially different from those 
indicated in the Contract Documents and mat no change in the 
terms of the Contract is justified, the Architect shall so notif> 
the Owner and Contractor in wnting, stating the reasons 
Claims by either party in opposition to such determination 
must be made within 21 days after the Architect has given 
notice of the decision If the Owner and Contractor cannot 
agree on an adjustment in the Contract Sum or Contract Time, 
the adjustment shall be referred to the Architect for initial deter-
mination, subject to further proceedings pursuant to Paragraph 
4.4. 
4.3.7 Claims for Additional Cost If the Contractor wishes to 
make Claim for an increase in the Contract Sum, written notice 
as provided herein shall be given before proceeding to execute 
the Work Pnor notice is not required for Claims relating to an 
emergency endangering life or property arising under Para-
graph 10 3 If the Contractor believes additional cost is 
involved for reasons including but not limited to (1) a wntten 
interpretation from the Architect, (2) an order bv the O^ner to 
stop the Work where the Contractor was not at fault, (3) a writ-
ten order for a minor change in the Work issued bv the Archi-
tect, (4) failure of payment by the O* ner. (5) termination of the 
Contract b\ the O^ncr, (6) Owners suspension or C) other 
reasonable grounds, Claim shall be filed in accordance with the 
procedure established herein 
4.3.8 Claims for Additional Time 
4.3.8.1 If the Contractor wishes to make Claim for an increase 
in the Contract Time, written notice as pro\ ided herein shall be 
given The Contractor s Claim shall include on estimate of cost 
and of probable effect of delav on progress of the Work In the 
case of a continuing delay only one Claim is necessary 
4.3.8.2 If ad\crse weather conditions are the basis for a Claim 
for additional time, such Claim shall be documented bv data 
substantiating that weather condiuons were abnormal for the 
penod of time and could not have been reasonablv anticipated, 
and that weather conditions had an adverse effect on the 
scheduled construcuon 
4.3.9 Injury or Damage to Person or Prooerty. If either parry 
to the Contract suffers injury or damage to person or property 
because of an act or omission of the other parry, of anv of the 
other party s employees or agents, or of others for whose acts 
such partv is legally liable, wntten notice of such injury or 
damage, whether or not insured, shall be given to the other 
party within a reasonable time not exceeding 21 davs after first 
observance The notice shall provide sufficient detail to enable 
the other partv to investigate the matter If a Claim for addi-
tional cost or time related to this Claim is to be asserted, it shall 
be filed as provided in Subparagraphs 4 3 7 or 4 3 8 
4.4 RESOLUTION OF CLAIMS AND DtSPUTES 
4.4.1 The Architect will review Claims and take one or more of 
the following preliminary actions within ten da\ s of receipt of a 
Claim (1) request additional supporting data from the claimant, 
(2) submit a schedule to the parties indicating wnen the Archi-
tect expects to take action, (3) reject the Ciaim in v»nole or in 
pan. stating reasons for rejection (4) recommend aoproval of 
the Claim bv the other parry or (5) suggest a compromise The 
Architect may also, but is not obligated to, notirv the surety, if 
any, of the nature and amount oi the Claim 
4.4.2 If a Claim has been resolved, the Architect will prepare or 
obtain appropriate documentauon 
4.4.3 If a Claim has not been resolved, the parry making the 
Claim shall, within ten days after the Architect s preliminary 
response, take one or more of the follow ing actions (1) submit 
additional supporting data requested by the Architect, (2) 
modify the initial Claim or (3) noury the Architect mat the initial 
Claim stands 
4.4.4 If a Claim has not been resolved after consideration of the 
foregoing and of further evidence presented by the parties or 
requested by the Architect, the Architect will notirv the parties 
in wnting that the Architect's decision will be made within 
seven days, which decision shall be final and binding on the 
parties but subject to arbitration Upon expiration of such time 
period, the Architect will render to the parues the Architect s 
wntten decision relative to the Claim, including anv change in 
the Contract Sum or Contract Time or both If mere is a surety 
and there appears to be a possibility of a Contractor s default, 
the Architect mav, but is not obligated to, notify the suret\ and 
request the surety's assistance in resolung the controversy 
4.5 ARBITRATION 
4.5.1 Controversies and Claims Subject to Arbitration. Am 
controversy or Claim arising out of or related to the Contract, 
or the breach thereof, shall be settled bv arbitration in accor-
dance with the Construction Industry Arbitration Rules of the 
American Arbitration Association, and judgment upon the 
award rendered b\ the arbitrator or arbitrators mav be entered 
in anv court having junsdiction thereof, except controversies 
or Claims relating to aesthetic effect and except those waived as 
provided for in Subparagraph 4 3 5 Such controversies or 
Claims upon *hich the Architect has given notice and rendered 
a decision as provided in Subparagraph 4 4 4 shall be subject to 
arbitration upon wntten demand of either part> Arbitration 
mav be commenced *hen 45 days have passed after a Claim 
has been referred to the Architect as provided in Paragraph 4 3 
and no decision has been rendered 
12 A201-1987 
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4.5.2 Rules and HotJces for Arbitration Claims between the 
Owner and Contractor not resolved under Paragraph 4 4 shall 
tf subject to arbitration under Subparagraph 4 5 1, be decided 
by arbitration in accordance with the Construction Industry 
Arbitration Rules of the Amcncan Arbitrauon Association cur 
rcntly in effect unless the panics mutually agree otherwise 
Nouce of demand for arbitration shall be filed in wnting with 
the other pam to the Agreement between the Owner and Con 
tractor and with the American Arbitration Association and a 
copy shall be filed with the Architect 
4.5.3 Contract Performance During Arbitration. During arbi 
tration proceedings the Owner and Contractor shall comply 
w ith Subparagraph 4 3 4 
4.5.4 When Arbitration May Be Demanded. Demand for arbi 
tration of any Claim mav not be made until the earlier of (1) the 
date on which the Architect has rendered a final wntten deci 
sion on the Claim (2) the tenth day after the parties ha\e pre 
sented e\ idence to the Architect or have been given reasonable 
opportunity to do so if the Architect has not rendered a final 
written decision by that date or (3) any of the five e\cnts 
desenbed in Subparagraph 4 ^ 2 
4.5 4 1 ^ hen a wntten decision of the Architect sutes that (1) 
the decision is final but subject to arbitration and (2) a demand 
for arbitration of a Claim co\ ered by such decision must be 
made within 30 da\s after the date on which the pam making 
the demand receives the final wntten decision, then failure to 
demand arbitration within said 30 da\ s penod shall result in 
the Architect s decision becoming final and binding upon the 
Ow ner and Contractor If the Architect renders a decision after 
arbitration proceedings tia\e been initiated such decision mav 
be entered as evidence but shall not supersede arbitration pro-
ceedings unless the decision is acceptable to all parties 
concerned 
4.5 4.2 A demand for arbitration shall be made within the time 
limits specified in Subparagraphs 4 5 1 and 4 5 4 and Clause 
4 S 4 1 as applicable and in other cases within a reasonable 
time after the Claim has arisen, and in no event shall it be made 
after the date when institution of legal or equitable proceedings 
based on such Claim would be barred bv the applicable statute 
of limitations as determined pursuant to Paragraph 1 ^ 7 
4.5.5 Limitation on Consolidation or Joinder. No arbitration 
arising out of or relating to the Contract Documents shall 
include by consolidation or joinder or m am other manner, 
the Architect the Architect s emplov ees or consultants except 
bv * ntten consent containing specific reference to the Agree 
ment and signed by the Architect Ow ner Contractor and anv 
other person or cntm sought to be ;oined No arbitration shall 
include bv consolidation or joinder or in any other manner, 
panics other than the Owner, Contractor, a separate contrac 
tor as desenbed in Article 6 and other persons substantially 
involved in a common question of fact or law whose presence 
is required if complete relief is to be accorded in arbitration No 
person or entitv other than the Ow ner Contractor or a separate 
contractor as desenbed tn Article 6 shall be included as an ong 
mal third party or additional third parry to an arbitration whose 
interest or responsibilitv is insubstantial Consent to arbitr tion 
involving an additional person or entitv shall not constitute 
consent to arbitration of a dispute not described therein or * ith 
a person or entity not named or desenbed therein The fore 
going agreement to arbitrate and other agreements to arbitrate 
with an additional person or entity dulv consented to bv parties 
to the Agreement shall be specificailv enforceable under appli 
cable law in anv court having junsdiction thereof 
4.5.6 Claims and Timely Assertion of Claims, A parry w 
files a notice of demand for arbitration must assert in t 
demand all Claims then known to that pam on which arbir 
tion is permitted to be demanded ^ hen a panv fails to mck 
a Claim through oversight inadv ertencc or excusable neglc 
or when a Claim has matured or been acquired subsequen 
the arbitrator or arbitrators may permit amendment 
4.5.7 Judgment on Final Award The award rendered by 
arbitrator or arbitrators shall be final and judgment may 
entered upon it in accordance with applicable law m any cc 
having jurisdiction thereof 
ARTICLE 5 
SUBCONTRACTORS 
5.1 DEFINITIONS 
5.1.1 A Subcontractor is a person or entity who has a d 
contract with the Contractor to perform a portion of the \ 
at the site The term Subcontractor is referred to throug 
the Contract Documents as if singular in number and me 
Subcontractor or an authorized representative of the Sut 
tractor The term Subcontractor does not include a sep 
contractor or subcontractors of a separate contractor 
5.1.2 A Sub subcontractor is a person or entitv who 
direct or indirect contract with a Subcontractor to perft 
ponion of the X^ ork at the site The term Sub subcontra 
is referred to throughout the Contract Documents as if su 
in number and means a Sub subcontractor or an auih< 
reprcsenutiv e of the Sub-subcontractor 
5.2 AWARD OF SUBCONTRACTS AND OTHER 
CONTRACTS FOR PORDONS OF THE WORK 
5.2.1 Unless otherwise stated in the Contract Docume 
the bidding requirements the Contractor as soon as 
tieable after award of the Contract shall furnish in wnt 
the Owner through the Architect the names of persons c 
tics (including those who are to furnish matenals or equi 
fabneated to a special design) proposed for each pnncip 
tion of the Work The Architect w ill promptlv rcplv to th 
tractor in wnting stating whether or not the Owner 
Architect after due investigation has reasonable objec 
any such proposed person or entitv Failure of the Ow 
Architect to reph promptly shall constitute notice of no 
able objection 
5.2.2 The Contractor shall not contract with a propos 
son or entitv to whom the Owner or Architect has m. 
sonable and timclv objection The Contractor shall 
required to contract with anv one to whom the Contra< 
made reasonable objection 
5.2.3 If the Owner or Architect has reasonable object 
person or entitv proposed bv the Contractor, the Co 
shall propose another to whom the Owner or Architec 
reasonable objection The Contract Sum shall be men 
decreased bv the difference in cost occasioned bv such 
and an appropnatc Change Order shall be issued How 
increase in the Contract Sum shall be allowed for such 
unless the Contractor has acted prompth and respon 
submitting names as required 
5.2.4 The Contractor shall not change a Subcontractoi 
or entitv prewoush selected if the Owner or Archue< 
reasonable objection to such change 
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5.3 SUBCONTRACTUAL RELATIONS 
5.3.1 By appropriate agreement, wntten where IcgaJIv required 
for validity, the Contractor shaU require each Subcontractor, to 
the extent of the Work to be performed by the Subcontractor, 
to be bound to the Contractor by terms of the Contract Docu-
ments, and to assume toward the Contractor ail the obligations 
and responsibilities which the Contractor bv these Docu-
ments, assumes toward the Owner and Architect Each subcon-
tract agreement shall preserve and protect the nghts of the 
Owner and Architect under the Contract Documents with 
respect to the Work to be performed bv the Subcontractor so 
that subcontracting thereof will not prejudice such rights, and 
shall allow to the Subcontractor unless specificailv Drovided 
otherwise in the subcontract agreement, the benefit of all 
rights, remedies and redress against the Contractor that the 
Contractor, b\ the Contract Documents has against the 
O^ner Where appropriate, the Contractor shall require each 
Subcontractor to enter into similar agreements with Sub-sub-
contractors The Contractor shall make available to each pro-
posed Subcontractor, prior to the execution of the subcontract 
agreement, copies of the Contract Documents to which the 
Subcontractor u ill be bound, and. upon written request of the 
Subcontractor, identity to the Subcontractor terms and condi-
uons of the proposed subcontract agreement wmch mav De at 
variance with the Contract Documents subcontractors shall 
similarly make copies of applicable portions of such documents 
available to their respective proposed Sub-suocontractors. 
5.4 CONTINGENT ASSIGNMENT Of SUBCONTRACTS 
5.4.1 Each subcontract agreement for a ponion of the Work is 
assigned by the Contractor to the Owner provided that 
.1 assignment is effective only after termination of the 
Contract by the Owner for cause pursuant to Para-
graph 14 2 and only for those surxrontract agreements 
which the Owner accepts by notifying the Subcon-
tractor in wnting, and 
J2 assignment is subject to the pnor nghts of the surety, 
if any, obligated under bond relating to the Contract. 
5.4.2 If the Work has been suspended for more than 30 days, 
the Subcontractor's compensation shall be equitably adjusted 
ARTICLE 6 
CONSTRUCTION BY OWNER 
OR BY SEPARATE CONTRACTORS 
6.1 OWNER'S RIGHT TO PERFORM CONSTRUCTION 
AND TO AWARD SEPARATE CONTRACTS 
6.1.1 The Owner reserves the nght to perform construction or 
operations related to the Project with the Owner's o* n forces, 
and to award separate contracts in connection with other por-
tions of the Project or other construction or operations on the 
site under Conditions of the Contract identical or substantially 
similar to these including those portions related to insurance 
and waiver of subrogation If the Contractor claims that delay 
or additional cost is involved because of such action b> the 
Owner, the Contractor shall make such Claim as provided else-
where in the Contract Documents 
6.1.2 When separate contracts are awarded for different por-
tions of the Project or other construction or operations on the 
sue, the term •Contractor" in the Contract Documents in each 
case shall mean the Contractor who executes each separate 
O^ncr-Contractor Agreement 
5.1.3 The Owner shall provide for coordination of the activi-
ties of the Owner's own forces and of each separate contractor 
with the >X ork of the Contractor, who shall cooperate with 
them The Contractor shall participate with other separate con-
tractors and the Owner in reviewing their construcuon sched-
ules when directed to do so The Contractor shall make any 
revisions to the construction schedule and Contract Sum 
deemed necessary after a joint review and mutual agreement 
The construction schedules shall then constitute the schedules 
to be used bv the Contractor, separate contractors and the 
Owner until subsequently revised 
6.1.4 Unless otherwise provided in the Contract Documents, 
when the Owner performs construction or operations related 
to the Project with the Owner s own forces, the Owner shall be 
deemed to be subject to the same obligations and to have the 
same nghts which appl\ to the Contractor under the Condi-
tions of the Contract, including, without excluding others, 
those stated in Article 3, this Article 6 and Articles 10, 11 
and 12 
6.2 MUTUAL RESPONSIBILITY 
6.2.1 The Contractor shall afford the Owner and separate con-
tractors reasonable opponunitv tor introduction and storage of 
their materials and equipment and performance of their activi-
ties and shall connect and coordinate the Contractor s con 
struction and operations with theirs as required by the Contract 
Documents 
6.2.2 If pan of the Contractors Work depends for proper 
execution or results upon construction or operauons by the 
Owner or a separate contractor, the Contractor shall, pnor to 
proceeding with that ponion of the Work, promptly repon to 
the Architect apparent discrepances or defects in such other 
construcuon that would render it unsuitable for such proper 
execution and results Failure of the Contractor so to repon 
shall constitute an acknowledgment that the Owner s or sepa-
rate contractors' completed or partiallv completed construction 
is fit and proper to receive the Contractor s Vt ork, except as to 
defects not then reasonably discoverable. 
6.2.3 Costs caused by delays or by improperly timed activities 
or defective construcuon shall be borne b> the pany responsi-
ble therefor. 
6.2.4 The Contractor stuh promptly remedy damage wrong-
fully caused by the Contractor to completed or partialh com-
pleted construcuon or to propeny of the Owner or separate 
contractors as provided in Subparagraph 10 2 5 
6.2.5 Claims and other disputes and matters in question 
between the Contractor and a separate contractor shall be sub-
ject to the provisions of Paragraph ** 3 provided the separate 
contractor has reciprocal obligations. 
6.2.6 The Owner and each separate contractor shall have the 
same responsibilities for cutting and patching as are desenbed 
for the Contractor in Paragraph 3.14 
6.3 OWNERS RIGHT TO CLEAN DP 
6.3.1 If a dispute anses among the Contractor, separate con-
tractors and the Owner as to the rcsponsibiht\ under their 
respective contracts for maintaining the premises and surround-
ing area free from waste materials and rubbish as desenbed in 
Paragraph 3.15, the Owner mav clean up and allocate the cost 
among those respoasible as the Architect determines to be just 
14 A201-1987 
AIA DOCUMEKT A201 • GENtRAL CONDITION OF THE CONTRACT FOR (ONsTRl < T.ON • FOl RTEENTH EDITION 
AIA* • ^I9H~ THE AMERICAN INSTITUTE OF AR( HITECTS. r^SNEVC YORKA\ENlE N \x \XASHIM,TON DC M**> 
' w ^ A * O 
ARTICLE 7 
CHANGES IN THE WORK 
7.1 CHANGES 
7.1.1 Changes in the Work may be accomplished after execu-
tion of the Contract, and without invalidating the Contract, by 
Change Order, Construction Change Directive or order for a 
minor change in the Work, subject to the limitations stated in 
this Article 7 and elsewhere in the Contract Documents. 
7.1.2 A Change Order shall be based upon agreement among 
the Owner, Contractor and Architect; a Construction Change 
Directive requires agreement by the Owner and Architect and 
may or may not be agreed to by the Contractor; an order for a 
minor change in the Work may be issued by the Architect 
alone. 
7.1.3 Changes in the Work shall be performed under appli-
cable provisions of the Contract Documents, and the Contrac-
tor shall proceed promptly, unless otherwise provided in the 
Change Order, Construction Change Directive or order for a 
minor change in the Work. 
7.1.4 If unit prices are stated in the Contract Documents or 
subsequently agreed upon, and if quantities originally con-
templated are so changed in a proposed Change Order or Con-
struction Change Directive that application of such unit prices 
to quantities of Work proposed will cause substantial inequity 
to the Owner or Contractor, the applicable unit prices shall be 
equitably adjusted. 
7.2 CHANGE ORDERS 
7.2.1 A Change Order is a written instrument prepared by the 
Architect and signed by the Owner, Contractor and Architect, 
staling their agreement upon all of the following: 
.1 a change in the Work; 
.2 the amount of the adjustment in the Contract Sum, if 
any; and 
.3 the extent of the adjustment in the Contract Time, if 
any. 
7.2.2 Methods used in determining adjustments to the Contract 
Sum may include those listed in Subparagraph 7.3.3. 
7.3 CONSTRUCTION CHANGE DIRECTIVES 
7.3.1 A Construction Change Directive is a written order pre-
pared by the Architect and signed by the Owner and Architect, 
directing a change in the W ork and stating a proposed basis for 
adjustment, if any, in the Contract Sum or Contract Time, or 
both. The Owner may by Construction Change Directive, 
without invalidating the Contract, order changes in the Work 
within the general scope of the Contract consisting of addi-
tions, deletions or other revisions, the Contract Sum and Con-
tract Time being adjusted accordingly. 
7.3.2 A Construction Change Directive"shall be used in the 
absence of total agreement on the terms of a Change Order. 
7.3.3 If the Construction Change Directive provides for an 
adjustment to the Contract Sum, the adjustment shall be based 
on one of the following methods. 
.1 mutual acceptance of a lump sum properly itemized 
and supported by sufficient substantiating data to per-
mit evaluation; 
.2 unit prices stated in the Contract Documents or sub-
sequently agreed upon; 
.3 cost to be determined in a manner agreed upon by 
the parties and a mutually acceptable fixed or percent-
age fee; or 
.4 as provided in Subparagraph 7.3.6. 
7.3.4 Upon receipt of a Construction Change Directive, the 
Contractor shall promptly proceed with the change in the 
Work involved and advise the Architect of the Contractors 
agreement or disagreement with the method, if any, provided 
in the Construction Change Directive for determining the pro-
posed adjustment in the Contract Sum or Contract Time. 
7.3.5 A Construction Change Directive signed by the Contrac-
tor indicates the agreement of the Contractor therewith, includ-
ing adjustment in Contract Sum and Contract Time or the 
method for determining them. Such agreement shall be effec 
tive immediately and shall be recorded as a Change Order. 
7.3.6 If the Contractor does not respond promptly or disagree 
with the method for adjustment in the Contract Sum, th 
method and the adjustment shall be determined by the Arch 
tcct on the basis of reasonable expenditures and savings < 
those performing the Work atmbutaole to the change, mclu< 
ing, in case of an increase in the Contract Sum, a reasonab 
allowance for overhead and profit. In such case, and also und 
Clause 7.3.3-3, the Contractor shall keep and present, in sue 
form as the Architect may prescribe, an itemized accountu 
together with appropriate supporting data. Unless otherwi 
provided in the Contract Documents, costs for the purposes 
this Subparagraph 7.3.6 shall be limned to the following-
.1 costs of labor, including social security, old age -
unemployment insurance, fnnge benefits required 
agreement or custom, and workers' or workm< 
compensation insurance; 
J2 costs of materials, supplies and equipment, inc 
ing cost of transportation, whether incorporatet 
consumed; 
.3 rental costs of machinery- and equipment, cxclush 
hand tools, whether rented from the Contractc 
others; 
.4 costs of premiums for ail bonds and insurance, p< 
fees, and sales, use or similar taxes related tc 
Work; and 
.5 additional costs of supervision and field office pc 
nel directly attributable to the change. 
7.3.7 Pending final determination of cost to the O 
amounts not in dispute may be included in Applicatioi 
Payment. The amount of credit to be allowed by the Cc 
tor to the Owner for a deletion or change which results it 
decrease in the Contract Sum shall be actual net cost a 
firmed by the Architect. When both additions and 
covering related Work or substitutions are involve* 
change, the allowance for overhead and profit shall be I 
on the basis of net increase, if any, with respect to that c 
7.3.8 If the Owner and Contractor do not agree w 
adjustment in Contract Time or the method for determi 
the adjustment or the method snail be referred to the A 
for determination. 
7.3.9 NX'hen the Owner and Contractor agree with th 
mination made by the Architect concerning the adjustr 
the Contract Sum and Contract Time, or otherwise reac 
ment upon the adjustments, such agreement shall be i 
immediately and shall be recorded by preparation an< 
lion of an appropriate Change Order. 
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7.4 MINOR CHANGES W THE WORK 
7.4.1 The Architect will have authority to order minor changes 
in the Work not involving adjustment in the Contract Sum or 
extension of the Contract Time and not inconsistent with the 
intent of the Contract Documents Such changes snail be 
effected bv written order and shall be binding on the Owner 
and Contractor The Contractor shaU carry out such written 
orders promptly. 
ARTICLE 3 
TIME 
8.1 DEFINITIONS 
8.1.1 Unless otherwise provided, Contract Time is the period 
of time, including authorized adjustments, allotted in the Con-
tract Documents for Substantial Completion of the Work. 
8.1.2 The date of commencement of the Work is the date 
established in the Agreement The date shall not be postponed 
by the failure to act of the Contractor or of persons or entities 
for * horn the Contractor is responsible 
3.1.3 The date of Substantial Completion is the date certified 
by the Architect in accordance with Paragraph 9 8. 
8.1.4 The term 'dav*' as used in the Contract Documents shall 
mean calendar day unless otherwise specifically defined 
8.2 PROGRESS AND COMPLETION 
8.2.1 Time limits stated in the Contract Documents are of the 
essence of the Contract By executing the Agreement the Con-
tractor confirms that the Contract Time is a reasonable period 
for performing the Work. 
8.2.2 The Contractor shall not knowingly, except by agree-
ment or instruction of the Owner in writing, prematurely com-
mence operations on the site or elsewhere pnor to the effective 
date of insurance required by Article 11 to be furnished by the 
Contractor The date of commencement of the Work shall not 
be changed b> the effective date of such insurance. Unless the 
date of commencement is established by a notice to proceed 
given by the Owner, the Contractor shall notify the Owner in 
writing not less than five days or other agreed period before 
commencing the Work to permit the timely filing of mortgages, 
mechanics bens and other sccunty interests 
8.2.3 The Contractor shall proceed expeditiously with ade-
quate forces and shall achieve Substantial Completion within 
the Contract Time 
8.3 DELAYS AND EXTENSIONS OF TIME 
8.3.1 If the Contractor is delayed at any time in progress of the 
W ork by an act or neglect of the O* ncr or Architect, or of an 
employee of either, or of a separate contractor emploved by 
the Owner, or by changes ordered in the Work, or by labor 
disputes, fire, unusual delay in deliveries, unavoidable casualties 
or other causes beyond the Contractor's control, or by delay 
authorized by the Owner pending arbitration, or by other 
causes which the Architect determines may justify delay, then 
the Contract Time shall be extended b> Change Order for such 
reasonable time as the Architect may determine. 
8.3.2 Claims relating to time shall be made in accordance with 
applicable provisions of Paragraph 4 3 
8.3.3 This Paragraph 8 ^ does not preclude recovery of dam-
ages for delay by either partv under other provisions of the 
Contract Documents 
ARTICLE 9 
PAYMENTS AND COMPLETION 
9.1 CONTRACT SUM 
9.1.1 The Contract Sum is stated in the Agreement and. includ-
ing authorized adjustments, is the total amount pavaDle by the 
Ov> ner to the Contractor for performance of the Work under 
the Contract Documents 
9.2 SCHEDULE OF VALUES 
9.2.1 Before the first Application for Payment, the Contractor 
shall submit to the Architect a schedule of values allocated to 
various portions of the Work, prepared in such form and sup-
ported b\ such data to substantiate us accuracv as the Architect 
ma\ require This schedule, unless objected to bv the Architect, 
shall be used as a basis for reviewing the Contractor s Applica-
tions for Pavment 
9.3 APPLICATIONS FOR PAYMENT 
9.3.1 At least ten days before the date established for each 
progress pavment, the Contractor shall submit to the Architect 
an itemized Application for Pavment for operations completed 
in accordance *uh the schedule of values such aooncation 
shall be notarized, if required, and supported bv sucn data 
substantiating the Contractor s nght to pavment as the Owner 
or Architect mav require, such as copies or requisitions from 
Subcontractors and material suppliers, and reflecting retamage 
if provided for elsewhere in tne Contract Documents 
9.3.1.1 Such applications mav include requests for pavment on 
account of changes in the Work which have been properly 
authorized by Construction Change Directives but not yet 
included in Change Orders. 
9.3.1.2 Such applications mav not include requests for pay-
ment of amounts the Contractor docs not intend to pay to a 
Subcontractor or material supplier because of a dispute or other 
reason 
9.3.2 Unless otherwise provided in the Contract Documents, 
payments shall be made on account of materials and equipment 
delivered and suitably stored at the site for subsequent incor-
poration in the Work If approved in advance by the Owner, 
payment may similarly be made for materials and equipment 
suitably stored off the site at a location agreed upon in wnting 
Payment for materials and equipment stored on or off the site 
shall be conditioned upon compliance by the Contractor *ith 
procedures satisfactory to the Owner to establish the O^ ner s 
title to such materials and equipment or otherw ise protect the 
Owners interest, and shall include applicable insurance, 
storage and transportation to the sue for such matcnals and 
equipment stored off the site 
9.3.3 The Contractor warrants that title to all NX ork co\ ered bv 
an Application for Pavment will pass to the Ov. ner no later than 
the time of payment. The Contractor further warrants that 
upon submittal of an Application for Payment all Work for 
which Certificates for Payment have been previously issued 
and payments received from the Owner shall, to the best of the 
Contractor's knowledge, information and belief, be free and 
clear of liens, claims, secunty interests or encumbrances in 
favor of the Contractor. Subcontractors, material suppliers, or 
other persons or entities making a claim bv reason of having 
provided labor, materials and equipment relating to the Work 
9.4 CERTFICATES FOR PAYMENT 
9.4.1 The Architect will, within seven davs after receipt of the 
Contractor's Application for Payment, either issue to the 
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Owner a Certificate for Pavment, with a copy to the Contrac-
tor, for such amount as the Architect determines is propcrlv 
due, or notify the Contractor and Owner in writing of the 
Architect's reasons for withholding certification in whole or in 
pan as provided in Subparagraph 9 5 1. 
9.4.2 The issuance of a Certificate for Payment will constitute a 
representation by the Architect to the Owner, based on the 
Architect's observations at the site and the data comprising the 
Appbcation for Payment, that the Work has progressed to the 
point indicated and that, to the best of the Architect s knowl-
edge, information and belief, qualitv of the Work is in accor-
dance with the Contract Documents The foregoing representa-
tions are subject to an evaluation of the Work for conformance 
with the Contract Documents upon Substantial Completion, to 
results of subsequent tests and inspections, to minor deviations 
from the Contract Documents correctable prior to completion 
and to specific qualifications expressed by the Architect The 
issuance of a Certificate for Pavment will further constitute a 
representation that the Contractor is entitled to pavment in the 
amount certified However, the issuance of a Certificate for Pav-
ment will not be a representation that the Architect has (1) 
made exhaustive or continuous on-site inspections to check the 
qualu\ or quantitv of the work, (2) reviewed construction 
means methods techniques, sequences or procedures, (3) 
review ed copies of requisitions received from Subcontractors 
and material suppliers and other data requested b> the Owner 
to substantiate the Contractor's nght to payment or (4) made 
examination to ascertain how or for what purpose the Contrac-
tor has used money previously paid on account of the Contract 
Sum 
9.5 DECISIONS TO WITHHOLD C£RTFJCATK)N 
9.5.1 The Architect may decide not to certify payment and 
may withhold a Certificate for Payment in whole or in pan, to 
the extent reasonably necessary to protect the Owner, if in the 
Architect's opinion the representations to the Owner required 
by Subparagraph 9 4 2 cannot be made If the Architect is 
unable to cemf\ pavment in the amount of the Application, the 
Architect will notify the Contractor and Owner as provided in 
Subparagraph 9 4 1 If the Contractor and Architect cannot 
agree on a revised amount, the Architect will promptly issue a 
Certificate for Payment for the amount for which the Architect 
is able to make such rcprcscnuuons to the Owner The Archi-
tect may also decide not to certify payment or, because of 
subsequently discovered evidence or subsequent observations, 
ma\ nullify the whole or a pan of a Certificate for Pavment 
previousK issued, to such extent is ma\ be necessarx in the 
Architect s opinion to protect the Owner from loss because of 
.1 defcatve Work nor remedied, 
SL third partv claims filed or reasonable evidence indicat-
ing probable filing of such claims, 
•3 failure of the Contractor to make payments prop-
erly to Subcontractors or for labor, materials or 
equipment, ^ 
.4 reasonable evidence that the Work cannot be com-
pleted h,T the unpaid balance of the Contract Sum, 
.5 damage to the O^ner or another contractor, 
.6 reasonable evidence that the Work uill not be com-
pleted within the Contract Time, and that the unpaid 
balance *ould not be adequate to cover actual or 
liquidated damages for the anticipated debv. or 
.7 persistent failure to earn* out the Work in accordance 
*ith the Contract Documents 
9.5.2 When the above reasons for withholding certification are 
removed, certificauon will be made for amounts previously 
withheld 
9.6 PROGRESS PAYMENTS 
9.6.1 After the Architect has issued a Certificate for Pavment, 
the Owner shall make pavment in the manner and within the 
time provided in the Contract Documents, and snail so notify 
the Architect 
9.6.2 The Contractor shall promptly pav each Subcontractor, 
upon receipt of payment from the Owner, out of the amount 
paid to the Contractor on account of such Subcontractor's por-
tion of the Work, the amount to which said Subcontractor is 
entitled, reflecting percentages aciualh retained from pavments 
to the Contractor on account of such Subcontractor s portion 
of the Work The Contractor shall, by appropriate agreement 
with each Subcontractor, require each Subcontractor to make 
payments to Sub-subcontractors in similar manner 
9.6.3 The Architect will, on request, furnish to a Subcontrac-
tor, if pracucable, information regarding percentages of com-
pletion or amounts applied for b\ the Contractor and action 
taken thereon bv the Architect and Owner on account of por-
tions of the Work done bv such Subcontractor 
9.6.4 Neither the Owner nor Architect shall have an obligation 
to pav or to see to the pavment of monev to a Subcontractor 
except as may otherwise be required by law 
9.6.5 Payment to material suppliers shall be treated in a manner 
similar to that provided in Subparagraphs 9 6.2,9 6 3 and 9 6 4. 
9.6.6 A Certificate for Payment, a progress payment, or partial 
or entire use or occupancy of the Project by the Owner shall 
not constitute acceptance of Work not in accordance with the 
Contract Documents 
9.7 FAILURE OF PAYMENT 
9.7.1 If the Architect does not issue a Certificate for Payment, 
through no fault of the Contractor, within seven days after 
receipt of the Contractor's Application for Payment, or if the 
Owner docs not pay the Contractor * ithin seven davs after the 
date established in the Contract Documents the amount cer-
tified by the Architect or awarded by arbitration, then the Con-
tractor maw upon seven additional davs" wntten notice to the 
Owner and Architect, stop the Work until pavment of the 
amount owing has been received The Contract Time shall be 
extended appropriately and the Contract Sum shall be 
increased b> the amount of the Contractor s reasonable costs of 
shut-down, dela\ and start-up, which shall be accomplished as 
provided in Article 7. 
9.8 SUBSTANTIAL COMPLETION 
9.8.1 Substantial Completion is the stage in the progress of the 
Work when the Work or designated portion thereof is suffi-
cient^ complete in accordance * lth the Contract Documents 
so the Owner can occupy or utilize the Work for its intended 
use 
9.8.2 When the Contractor considers that the Work, or a por-
tion thereof which the Owner agrees to accept separatelv, is 
substantially con,r,cte. the Contractor shall prepare and submit 
to the Architect a comprehensive list of items to be completed 
or corrected The Contractor shall proceed prompth to com-
plete and correct items on the list Failure to include an item on 
such list does not alter the responsibilitv of the Contractor to 
complete all Work m accordance uith the Contract Docu-
ments Upon receipt of the Contractor s list, the Architect *ill 
make an inspection to determine whether the Work or desig-
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naied portion thereof is substantially complete. If the 
Architect's inspection discloses any item, whether or not 
included on the Contractor's list, which is not in accordance 
with the requirements of the Contract Documents, the Contrac-
tor shall, before issuance of the Certificate of Substantial Com-
pletion, complete or correct such item upon notification by the 
Architect. The Contractor shall then submit a request for 
another inspection by the Architect to determine Substantial 
Completion. When the Work or designated portion thereof is 
substantially complete, the Architect will prepare a Certificate 
of Substantial Completion which shall establish the date of Sub-
stantial Completion, shall establish responsibilities of the 
Owner and Contractor for secunty, maintenance, heat, utilities, 
damage to the Work and insurance, and shall fix the time 
within which the Contractor shall finish all items on the list 
accompanying the Certificate. Warranties required by the Con-
tract Documents shall commence on the date of Substantial 
Completion of the Work or designated portion thereof unless 
otherwise provided in the Certificate of Substantial Comple-
tion The Certificate of Substantial Completion shall be sub-
mitted to the Owner and Contractor for their written accep-
tance of responsibilities assigned to them in such Certificate. 
9.8.3 Upon Substantial Completion of the Work or designated 
portion thereof and upon application by the Contractor and 
certification by the Architect, the Owner shall make payment, 
reflecting adjustment in retainage, if any, for such Work or por-
tion thereof as provided in the Contract Documents. 
9.9 PARTIAL OCCUPANCY OR USE 
9.9.1 The Owner may occupy or use any completed or par-
tially completed portion of the Work at any stage when such 
portion is designated by separate agreement with the Contrac-
tor, provided such occupancy or use is consented to by the 
insurer as required under Subparagraph 11.3.11 arid authorized 
by public authorities having jurisdiction over the Work. Such 
partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and 
Contractor have accepted in writing the responsibilities 
assigned to each of them for payments, rctainage if any, secu-
rity, maintenance, heat, utilities, damage to the Work and insur-
ance, and have agreed in writing concerning the period for cor-
rection of the Work and commencement of warranties 
required by the Contract Documents. When the Contractor 
considers a portion substantially complete, the Contractor shall 
prepare and submit a list to the Architect as provided under 
Subparagraph 9.8.2. Consent of the Contractor to partial occu-
pancy or use shall not be unreasonably withheld. The stage of 
the progress of the Work shall be determined by written agree-
ment between the Owner and Contractor or, if no agreement is 
reached, by decision of the Architect. 
9.9.2 Immediately prior to such partial occupancy or use, the 
Owner, Contractor and Architect shall jointly inspect the area 
to be occupied or portion of the Work to be used in order to 
determine and record the condition of the Work. 
9.9.3 Unless otherwise agreed upon, partial occupancy or use 
of a portion or portions of the Work shall not constitute accep-
tance of Work not complying with the requirements of the 
Contract Documents. 
9.10 FINAL COMPLETION AND FINAL PAYMENT 
9.10.1 Upon receipt of written notice that the Work is ready 
for final inspection and acceptance and upon receipt of a final 
Application for Payment, the Architect will promptly make 
such inspection and, when the Architect finds the Work accept-
able under the Contract Documents and the Contract fully per-
formed, the Architect will promptly issue a final Certificate for 
Payment stating that to the best of the Architect's knowledge, 
information and belief, and on the basis of the Architect's 
observations and inspections, the Work has been completed in 
accordance with terms and conditions of the Contract Docu-
ments and that the entire balance found to be due the Contrac-
tor and noted in said final Certificate is due and payable. The 
Architect's final Certificate for Payment will constitute a further 
representation that conditions listed in Subparagraph 9.10.2 as 
precedent to the Contractor's being entitled to final payment 
have been fulfilled. 
9.10.2 Neither final payment nor any remaining retained 
percentage shall become due until the Contractor submits to 
the Architect (1) an affidavit that payrolls, bills for matenais and 
equipment, and other indebtedness connected with the Work 
for which the Owner or the Owner's property might be 
responsible or encumbered (less amounts withheld by Owner) 
have been paid or otherwise satisfied. (2) a certificate evidenc-
ing that insurance required by the Contract Documents to 
remain in force after final pavment is currcntiv in effect and wiU 
not be cancelled or allowed to expire until at least 30 days* 
prior written notice has been given to the Owner, (3) a wntten 
statement that the Contractor knows of no substantial reason 
that the insurance will noi be renewable to cover the penod 
required by the Contract Documents, (4) consent of surety, if 
any, to final payment and (5), if required by the Owner, other 
data establishing payment or satisfaction of obligations, such as 
receipts, releases and waivers of liens, claims, security interests 
or encumbrances arising out of the Contract, to the extent and 
in such form as may be designated by the Owner. If a Subcon-
tractor refuses to furnish a release or waiver required by the 
Owner, the Contractor may furnish a bond satisfactory to the 
Owner to indemnify' the Owner against such lien. If such lien 
remains unsatisfied after payments arc made, the Contractor 
shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such lien, including all costs 
and reasonable attorneys' fees. 
9.10.3 If, after Substantial Completion of the Work, final com-
pletion thereof is materially delayed through no fault of the 
Contractor or by issuance of Change Orders affecting final 
completion, and the Architect so confirms, the Owner shall, 
upon application by the Contractor and certification by the 
Architect, and without terminating the Contract, make payment 
of the balance due for that portion of the Work fully completed 
and accepted. If the remaining balance for Work not fully com-
pleted or corrected is less than retainage stipulated in the Con-
tract Documents, and \l bonds have been furnished, the written 
consent of surety to payment of the balance due for that por-
tion of the Work fully completed and accepted shall be submit-
ted by the Contractor to the Architect prior to certification of 
such payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not 
constitute a waiver of claims. The making of final pavment shall 
constitute a waiver of claims by the Owner as provided in Sub-
paragraph 4.3.5. 
9.10.4 Acceptance of final payment by the Contractor, a Sub-
contractor or matenal supplier shall constitute a waiver of 
claims by that payee except those previously made in writing 
and identified by that payee as unsettled at the time of final 
Application for Payment. Such waivers shall be in addition to 
the waiver described in Subparagraph 43 5. 
18 A201-1987 
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ARTICLE 10 
PROTECTION OF PERSONS AND PROPERTY 
10.1 SAFETY PRECAUTIONS AND PROGRAMS 
10.1.1 The Contractor shall be responsible for initiating, main-
taining and super\ ismg all safetv precautions and programs in 
connection * ith the performance of the Contract 
10.1.2 In the event the Contractor encounters on the site 
material reasonabiv believed to be asbestos or polychlonnated 
bipheml (PCB) which has not been rendered harmless, the 
Contractor shall immediateK stop "ttork in the area affected 
and report the condition to the Ow ncr and Architect in anting 
The "OC ork in the affected area shall not thereafter be resumed 
except b\ * nticn agreement of the Ow ner and Contractor if in 
fact the material is asbestos or poly chlorinated biphenyl (PCB) 
and has not been rendered harmless The Work in the affected 
area shall be resumed in the absence of asbestos or polychlon 
nated bipheml (PCB) or when it has been rendered harmless, 
by wntten agreement of the Owner and Contractor, or in 
accordance with final determination b\ the Architect on which 
arbitration has not been demanded, or by arbitration under 
Article 4 
10.1.3 The Contractor shall not be required pursuant to Article 
7 to perform * ithout consent an> U ork relating to asbestos or 
pol\chlorinated bipheml (PCB) 
10.1.4 To the fullest extent permitted by la*, the Owner shall 
indemnify and hold harmless the Contractor, Architect, Archi 
tect s consultants and agents and cmplo) ees of an> of them 
from and against claims, damages, losses and expenses, includ 
ing but not limited to attorne\s fees, arising out of or resulting 
from performance of the W ork in the affected area if in fact the 
material is asbestos or poI> chlorinated bipheny I (PCB) and has 
not been rendered harmless, provided that such claim, damage, 
loss or expense is attributable to bodily injur}, sickness, disease 
or death or to injury to or destruction of tangible propern 
(other than the Work itself) including loss of use resulting 
therefrom, but only to the extent caused in whole or in pan by 
negligent acts or omissions of the Owner, anyone directlv or 
indirectly employed by the Owner or anyone for whose acts 
the Owner mav be liable, regardless of whether or not such 
claim, damage, loss or expense is caused m pan b> a panv 
indemnified hereunder Such obligation shall not be construed 
to negate, abridge, or reduce other nghts or obligations of 
indemnity which would otherwise exist as to a pan> or person 
described in this Subparagraph 10 14 
10.2 SAFETY OF PERSONS AND PROPERTY 
10.2.1 The Contractor shall take reasonable precautions for 
safety of, and shall provide reasonable protection to prevent 
damage, injury or loss to 
.1 emplovees on the Work and other persons who ma> 
be aifected thereby, *~* 
.2 the Work and matenals and equipment to be incorpo-
rated therein, whether in storage on or off the sit, 
under care, custod\ or control of the Contractor or 
the Contractors Subcontractors or Sub subcontrac-
tors, and 
.3 other property at the site or adjacent thereto, such as 
trees, shrubs, lawns walks pavements, roadways, 
structures and utilities not designated for remov ai relo-
cation or replacement in the course of construction 
10.2.2 The Contractor shall give notices and comply with 
applicable laws, ordinances, rules, regulations and lawful orders 
of public authorities bearing on safety of persons or property or 
their protection from damage, injury or loss 
10.2.3 The Contractor shall erect and maintain as required bv 
existing conditions and performance of the Contract, reason-
able safeguards for safety and protection, including posting 
danger signs and other warnings against hazards promulgating 
safety regulations and noticing owners and users of adjacent 
sites and utilities 
10.2.4 When use or storage of explosives or other hazardous 
materials or equipment or unusual methods axe necessary for 
execution of the Work, the Contractor shall exercise utmost 
care and cam on such acm ities under super\ lsion of properly 
qualified personnel 
10.2.5 The Contractor shall promptly remedv damage and loss 
(other than damage or loss insured under property insurance 
required b\ the Contract Documents) to propeny referred to in 
Clauses 10 2 l 2 and K) 2 l 3 caused in whole or in pan b> the 
Contractor, a Subcontractor, a Sub subcontractor or anyone 
directh or indirectly emplo\ed b\ anv of them, or b\ am one 
for w hose acts they ma\ be liable and for w hich the Contractor 
is responsible under Clauses 10 2 1 2 and 10 2 1 3, except 
damage or loss attributable to acts or omissions of the Owner 
or Architect or anv one directly or indirectK emplo\ed by 
either of them, or by an>one for whose acts cither of them mav 
be liable, and not attributable to the fault or negligence of the 
Contractor The foregoing obligations of the Contractor are in 
addition to the Contractor s obligations under Paragraph 3 18 
10.2.6 The Contractor shall designate a responsible member of 
the Contractor's organization at the site whose duty shall be the 
prevention of accidents This person shall be the Contractor s 
supenntendent unless otherwise designated by the Contractor 
in wnting to the Owner and Architect 
10.2.7 The Contractor shall not load or permit an> pan of the 
construction or sue to be loaded so as to endanger us safet) 
10.3 EMERGENCIES 
10.3.1 In an emergency affecting safety of persons or property, 
the Contractor shall act, at the Contractor s discretion, to pre-
vent threatened damage, injury or loss Additional compensa 
tion or extension of time claimed b\ the Contractor on account 
of an emergency shall be determined as prov ided in Paragraph 
4 3 and Article 7 
ARTICLE 11 
INSURANCE AND BONDS 
11.1 CONTRACTORS LIABILITY NSURANCE 
11.1.1 The Contractor shall purchase from and maintain in a 
company or companies law fully authorized to do business in 
the jurisdiction m which the Project is located such insurance as 
w ill protect the Contractor from claims set forth below w hich 
ma\ arise out of or result from the Contractor s operations 
under the Contract and for which the Contractor ma\ be legalK 
liable, whether such operations be b> the Contractor or b> a 
Subcontractor or b) anyone directly or tndireuh empknedby 
am of them, or b> anyone for whose acts any of them may be 
liable 
.1 claims under workers' or workmen s compensation, 
disability benefit and other similar empios ee benefit acu» 
w hich are applicable to the U ork to be performed 
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.2 claims for damages because of bodilv injurv occupa 
tional sickness or disease or death of the Contractor s 
empiovees 
.3 claims for damages because of bodil) in)ur\ sickness 
or disease or death of am person other than the Con 
tractor s emplo\ees 
.4 claims for damages insured b\ usual personal iniurv 
liabilitv co\erage which are sustained (1) b\ a person 
as a result of an offense dirccth or indircctlv related to 
empknment of such person b> the Contractor or (2) 
bv another person 
.5 claims for damages other than to the Work itself 
because of m}ur\ to or destruction of tangible prop 
em including loss of use resulting therefrom 
.6 claims for damages because of bodih injurs death of 
a person or propem damage arising out of owner 
ship maintenance or use of a motor vehicle and 
.7 claims involving contractual habiluv insurance apph 
cable to the Contractor s obligations under Paragraph 
3 18 
11.1.2 The insurance required b\ Subparagraph 1111 shall be 
written for not less than limits of babiln\ specified in the Con 
tract Documents or required b\ lavs whichever coverage is 
greater Coverages whether written on an occurrence or 
claims made basis shall be maintained without interruption 
from date of commencement ol the \X ork until date of final 
pavment and termination of an> coverage required to be main 
tamed after final pa\ ment 
11.1.3 Certificates of Insurance acceptable to the O^ner shall 
be filed with the Ow ner pnor to commencement of the ^ ork 
These Certificates and the insurance policies required b> this 
Paragraph 11 1 shall contain a prov ision that cov crages 
afforded under the policies will not be cancelled or allowed to 
expire until at least ^0 days pnor wntten notice has been given 
to the Owner If am of the foregoing insurance coverages are 
required to remain m force after final pa\ ment and are reason 
abh available an additional certificate evidencing continuation 
of such coverage shall be submitted with the final Application 
for Pavment as required b> Subparagraph 9 10 2 Information 
concerning reduction of coverage shall be furnished b> the 
Contractor with reasonable promptness in accordance with the 
Contractor s information and belief 
11.2 OWNER'S LIABILITY WSURANCE 
11.2.1 The Owner shall be responsible for purchasing and 
maintaining the Owners usual liabilit) insurance Optionalh 
the Ow ner mav purchase and maintain other insurance for self 
protection against claims which mav anse from operations 
under the Contract The Contractor shall not be responsible 
for purchasing and maintaining this optional Owner s liabilitv 
insurance unless specificall) required bv the Contract 
Documents 
11.3 PROPERTY WSURANCE 
11.3.1 Inless otherwise provided the Owner shall purchase 
and maintain in a companv or companies lawfullv authorized 
to do business in the jurisdiction in which the-^Project is 
located propem insurance in the amount of the initial Con 
tract Sum as well JS subsequent modifications thereto for the 
enure \Xork at the sue on a replacement cost basis without vol 
untan deductibles Such properu insurance shall be main 
tained unless otherwise provided in the Contract Documents 
or otherwise agreed in writing bv all persons and entities who 
are beneficiaries of such insurance until final pa\ ment has been 
made as prov ided in Paragraph 9 l() or until no person or cniu\ 
other than the Owner has an insurable intercst in the propem 
required by this Paragraph l M to be covered whichever is 
earlier This insurance shall include interests of the Owner the 
Contractor Subcontractors and Sub subcontractors in the 
Work 
11.3.1.1 Propem insurance shall be on an all risk policv form 
and shall insure against the penis of fire and extended cov crage 
and physical loss or damage including without duplication of 
coverage theft vandalism malicious mischief collapse false 
work temporary buiJdings and debris removal including 
demolition occasioned bv enforcement of anv applicable legal 
requirements and shall cover reasonable compensation for 
Architect s services and expenses required as a result of such 
insured loss Coverage for other perils shall not be required 
unless otherwise provided in the Contract Documents 
11.3.1 2 If the Owner does not intend to purchase such prop 
em insurance required bv the Contract and with all of the 
coverages in the amount described above the Owner shall so 
inform the Contractor in writing prior to commencement of 
the work The Contractor ma* then effect insurance which will 
protect the interests of the Contractor Subcontractors and Sub 
subcontractors in the w ork and bv appropriate Change Order 
the cost thereof shall be charged to the Ow ner If the Contrac 
tor is damaged b\ the failure or neglect or the Owner to pur 
chase or maintain insurance as described above without so 
notifvmg the Contractor men the Owner snail bear all reason 
able costs properh attributable thereto 
11.3.1.3 If the propem insurance requires minimum deducu 
bles and such deductibles are identified in the Contract Docu 
ments the Contractor shall pav costs not covered because of 
such deductibles If the Ow ner or insurer increases the required 
minimum deductibles above the amounts so identified or if the 
O^ner elects to purchase this insurance with voluntary dedu< 
tible amounts the Owner shall be responsible for pavment of 
the additional costs not covered because of such increased or 
voluntary deductibles If deductibles are not identified in the 
Contract Documents the Owner shall pav costs not covered 
because of deductibles 
11.3 1.4 Lnless otherwise provided in the Contract Docu 
ments thispropenv insurance shall cover portions of the work 
stored off the site after written approval of the Owner at the 
value established in the approv al and also portions of the ^ ork 
in transit 
11.3.2 Boiler and Machinery Insurance. The Owner shall 
purchase and maintain boiler and machinery insurance 
required bv the Contract Documents or b\ law which shall 
specific allv cover such insured objects during installation and 
until final acceptance b\ the Ow ner this insurance shall include 
interests of the Owner Contractor Subcontractors and Sub 
subcontractors m the >Xork and the Owner and Contractor 
shall be named insureds 
11.3.3 Loss of Use Insurance. The Owner at the Owners 
option mav purchase and maintain such insurance as will 
insure the Owner against loss of use of the Owner s propem 
due to fire or other hazards however caused The Owner 
wai\es ail rights of action against the Contractor for loss of use 
of the Ow ner s propem including consequential losses due to 
fire or other hazards however caus** J 
11.3 4 If the Contractor requests m wnting that insurance lor 
risks other than those described herein or for other special haz 
ards be included in the propem insurance policv the Owner 
shall if possible include such insurance and the cost thereof 
shall be charged to the Contractor b> appropriate Change 
Order 
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11.3.5 If during the Project construction pcnod the Owner 
insures properties, real or personal or both, adjoining or adja-
cent to the site by property insurance under policies separate 
from those insuring the Project, or if after final payment prop-
erty insurance is to be provided on the completed Project 
through a policy or policies other than those insuring the Proj-
ect during the construction penod, the Owner shall waive all 
rights in accordance with the terms of Subparagraph 11 3 7 for 
damages caused by fire or other perils covered by this separate 
propcrtv insurance All separate policies shall provide this 
waiver of subrogation by endorsement or otherwise 
11.3.6 Before an exposure to loss mav occur, the Owner shall 
file with the Contractor a copy of each policy that includes 
insurance coverages required by this Paragraph 11 3 Each 
policy shall contain all gencralh applicable conditions, defini-
tions, exclusions and endorsements related to this Project Each 
policy shall contain a provision that the policy will not be 
cancelled or allowed to expire until at least 30 days pnor wnt-
ten notice has been given to the Contractor 
11.3.7 Waivers of SubroqarJon. The Owner and Contractor 
wan t- all rights against (1) each other and any of their subcon-
tractors, sub-subcontractors, agents and employees, each of the 
other, and (2) the Architect, Architect s consultants, separate 
contractors desenbed in Article 6, if an>, and any of their sub-
contractors, sub-subcontractors, agents and employees, for 
damages caused by fire or other penis to the extent covered by 
property insurance obtained pursuant to this Paragraph 11 3 or 
other property insurance applicable to the Work, except such 
rights as they have to proceeds of such insurance held by the 
Owner as fiduciary The Owner or Contractor, as appropriate, 
shall require of the Architect, Architect s consultants, separate 
contractors desenbed in Article 6, if any, and the subcontrac-
tors, sub-subcontractors, agents and employees of any of them, 
by appropriate agreements, wnttcn where legally required for 
validity, similar waivers each in favor of other panies enum-
erated herein The policies shall provide such waivers of subro-
gation by endorsement or otherwise A waiver of subrogation 
shall be effective as to a person or entity even though that per-
son or entity would otherwise have a duty of indemnification, 
contractual or otherwise, did not pay the insurance premium 
directly or indirectly, and whether or not the person or entity 
had an insurable interest in the property damaged 
11.3.8 A loss insured undeT Owners property insurance shall 
be adjusted by the Owner as fiduciary and made payable to the 
Owner as fiduciary for the insureds, as their interests may 
appear, subject to requirements of anv applicable mortgagee 
chusc and of Subparagraph 11 3 10 The Contractor shall pay-
Subcontractors their just shares of insurance proceeds received 
by the Contractor, and by appropriate agreements, written 
where legally required for validity, shall require Subcontractors 
to make payments to their Sub-subcontractors in similar 
manner 
11.3.9 If required in wnting by a party in interest, the Owner 
as fiduciary shall, upon occurrence of an insured loss, give 
bond for proper performance of the Owner s dunes The cost 
of required bonds shall be charged against proceeds received as 
fiduciary The Owner shall deposit *n a separate account pro-
ceeds so received, which the Owner shall distnbute in accor-
dance with such agreement as the panics in interest may reach, 
or in accordance with an arbitration award in which case the 
procedure shall be as provided in Paragraph 4 5 If after such 
loss no other special agreement is made, replacement of dam 
aged property shall be covered by appropriate Change Order 
11.3.10 The Owner as fiduciary shall have power to adjust and 
settle a loss with insurers unless one of the panics in interest 
shall object in writing within five da\s after occurrence of loss 
to the Owner s exercise of this power, if such objection be 
made, arbitrators shall be chosen as provided in Paragraph 4 5 
The Owner as fiduciary shall, in that case, make settlement with 
insurers in accordance with directions of such arbitrators If 
distnbuuon of insurance proceeds by arbitration is required, 
the arbitrators will direct such distnbuuon 
11.3.11 Partial occupancy or use in accordance with Paragraph 
9 9 shall not commence until the insurance companv or com-
panies providing property insurance have consented to such 
partial occupancy or use by endorsement or otherwise The 
Owner and the Contractor shall take reasonable steps to obtain 
consent of the insurance companv or companies and shall, 
without mutual wntten consent take no action with respect to 
partial occupancy or use that would cause cancellation, lapse or 
reduction of insurance 
11 „4 PERFORMANCE BOND AND PAYMENT BOND 
11.4.1 The Owner shall have the nght to require the Contrac-
tor to furnish bonds covering faithful performance of the Con-
tract and payment of obligations arising thereunder as supu-
latcd in bidding requirements or specificaliv required in the 
Contract Documents on the date of execution of the Contract 
11.4.2 Upon the request of any person or entity aopcanng to 
be a potential bencfician of bonds covering payment of obliga-
tions arising under the Comma, the Contractor snail promptly 
furnish a copy of the bonds or shall permit a copy to be made 
ARTICLE 12 
UNCOVERING AND CORRECTION OF WORK 
12.1 UNCOVERING OF WORK 
12.1.1 If a ponion of the Work is covered contrary to the 
Architect s request or to requirements spcoficalh expressed in 
the Contract Documents, it must, if required in anting by the 
Architect, be uncovered for the Architect s observation and be 
replaced at the Contractors expense without change in the 
Contract Time. 
12.1.2 If a portion of the Work has been covered which the 
Architect has not specifically requested to observe pnor to its 
being covered, the Architect may request to see such Work and 
it shall be uncovered by the Contractor If such U ork is in 
accordance with the Contract Documents, costs of uncover-
ing and replacement shall, by appropriate Change Order, be 
charged to the Owner If such Vt ork is not in accordance with 
the Contract Documents, the Contractor shall pa\ such costs 
unless the condition was caused by the Owner or a separate 
contractor in which event the Owner shall be responsible for 
payment of such costs 
12.2 CORRECTION OF WORK 
12.2.1 The Contractor shall promptlv correct Work rejected 
by the Architect or failing to conform to the requirements of 
the Contract Documents, whether observed before or after 
Substantial Completion and whether or not fabneated, installed 
or completed The Contractor shall bear costs of correcting 
such rejected Work, including additional testing and inspec-
tions and compensation for the Architect s services and 
expenses made necessary thereby 
12.2.2 If, within one year after the date of Substantial Comple-
tion of the Work or designated ponion thereof, or after the date 
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for commencement of warranties established under Sub-
paragraph 99 .1 , or by terms of an applicable special warranty 
required by the Contract Documents, any of the Work is found 
to be not in accordance with the requirements of the Contract 
Documents, the Contractor shall correct it promptly after 
receipt of written notice from the Owner to do so unless the 
Owner has previously given the Contractor a written accep-
tance of such condition. This period of one year shaU be 
extended with respect to portions of Work first performed after 
Substantial Completion by the period of time between Substan-
tial Completion and the actual performance of the Work. This 
obligation under this Subparagraph 12.2.2 shall survive accep-
tance of the Work under the Contract and termination of the 
Contract. The Owner shall give such notice promptly after dis-
covery of the condition. 
12.2.3 The Contractor shall remove from the site portions of 
the Work which arc not in accordance with the requirements 
of the Contract Documents and are neither corrected by the 
Contractor nor accepted by the Owner. 
12.2.4 If the Contractor fails to correct nonconforming Work 
within a reasonable time, the Owner may correct it in accor-
dance with Paragraph 2.4. If the Contractor does not proceed 
with correction of such nonconforming Work within a reason-
able lime fixed by wntten notice from the Architect, the Owner 
may remove it and store the saivablc materials or equipment at 
the Contractors expense. If the Contractor docs not pay costs 
of such removal and storage within ten days after written 
notice, the Owner may upon ten additional days' written 
notice sell such materials and equipment at auction or at pnvate 
sale and shall account for the proceeds thereof, after deducting 
costs and damages that should have been borne by the Con-
tractor, including compensation for the Architect's services and 
expenses made necessary thereby. If such proceeds of sale do 
not cover costs which the Contractor should have borne, the 
Contract Sum shall be reduced by the deficiency. If payments 
then or thereafter due the Contractor arc not sufficient to cover 
such amount, the Contractor shall pay the difference to the 
Owner. 
12.2.5 The Contractor shall bear the cost of correcting 
destroyed or damaged construction, whether completed or 
partially completed, of the Owner or separate contractors 
caused by the Contractor's correction or removal of Work 
which is not in accordance with the requirements of the Con-
tract Documents. 
12.2.6 Nothing contained in this Paragraph 12.2 shall be con-
strued to establish a period of limitation with respect to other 
obligations which the Contractor might have under the Con-
tract Documents. Establishment of the time period of one year 
as described in Subparagraph 12.2.2 relates only to the specific 
obligation of the Contractor to correct the Work, and has no 
relationship to :hc time within which the obligation to comply 
with the Contract Documents may be sought to be enforced, 
nor to the time within which proceedings may be commenced 
to establish the Contractor's liability with respect teethe Con-
tractor's obligations other than specifically to correct the Work. 
12.3 ACCEPTANCE Of NONCONFORMING WORK 
12.3.1 If the Owner prefers to accept Work which is not in 
accordance with the requirements of the Contract Documents, 
the Owner may do so instead of rcquinng its removal and cor-
rection, in which case the Contract Sum will be reduced as 
appropnate and equitable. Such adjustment shall be effected 
whether or not final payment has been made. 
ARTICLE 13 
MISCELLANEOUS PROVISIONS 
13.1 GOVERNING LAW 
13.1.1 The Contract shall be governed by the law of the place 
where the Project is located. 
13.2 SUCCESSORS AND ASSIGNS 
13.2.1 The Owner and Contractor respectively bind them-
selves, their partners, successors, assigns and legal representa-
tives to the other partv hereto and to partners, successors, 
assigns and legal representatives of such other party in respect 
to covenants, agreements and obligations contained in the Con-
tract Documents. Neither party to the Contract shall assign the 
Contract as a whole without wntten consent of the other. If 
either party attempts to make such an assignment without such 
consent, that party shall nevertheless remain legally responsible 
for all obligations under the Contract. 
13.3 WRITTEN NOTICE 
13.3.1 Written notice shall be deemed to have been duly 
served if delivered in person to the individual or a member of 
the firm or entity or to an officer of the corporation for which it 
was intended, or if delivered at or sent by registered or certified 
mail to the last business address known to the parry giving 
notice. 
13.4 WGHTS AND REMEDIES 
13.4.1 Duties and obligations imposed by the Contract Docu-
ments and rights and remedies available thereunder shall be in 
addition to and not a limitation of duties, obligations, nghts and 
remedies otherwise imposed or available by law, 
13.4.2 No action or failure to act by the Owner, Architect or 
Contractor shall constitute a waiver of a nght or duty afforded 
them under the Contract, nor shall such action or failure to act 
constitute approval of or acquiescence in a breach thereunder, 
except as may be specifically agreed in wnting. 
13.5 TESTS AND NSPECDONS 
13.5.1 Tests, inspections and approvals of portions of the 
Work required by the Contract Documents or by laws, ordi-
nances, rules, regulations or orders of public authorities having 
jurisdiction shall be made at an appropriate time. Unless other-
wise provided, the Contractor shall make arrangements for 
such tests, inspections and approvals with an independent test-
ing laboratory or entity acceptable to the Owner, or with the 
appropriate public authonty, and shall bear all related costs of 
tests, inspections and approvals. The Contractor shall give the 
Architect timely notice of when and where tests and inspec-
tions are to be made so the Architect may observe such proce-
dures. The Owner shall bear costs of tests, inspections or 
approvals which do not become requirements until after bids 
are received or negotiations concluded. 
13.5.2 If the Architect, Owner or public authontics having 
JurisdL..on determine that portions of the Work require addi-
tional testing, inspection or approval not included under Sub-
paragraph 135.1, the Architect will, upon wntten authorization 
from the Owner, instruct the Contractor to make arrangements 
for such additional testing, inspection or approval by an entity 
acceptable to the Owner, and the Contractor shall give timely 
notice to the Architect of when und where tests and inspections 
are to be made so the Architect may observe such procedures. 
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The Owner shall bear such costs except as provided in Sub-
paragraph 13 5 3 
ARTICLE 14 
13.5.3 If such procedures for testing, inspection or approval 
under Subparagraphs 13 5 1 and 13 5 2 reveal failure of the 
portions of the Work to comply with requirements established 
by the Contract Documents, the Contractor shall bear all costs 
made neccssarv by such failure including those of repeated 
procedures and compensation for the Architect's services and 
expenses. 
13.5.4 Required certificates of testing, inspection or approval 
shall, unless otherwise required by the Contract Documents, be 
secured by the Contractor and promptly delivered to the 
Architect 
13.5.5 If the Architect is to observe tests, inspections or 
approvals required by the Contract Documents, the Architect 
will do so promptly and, where practicable, at the normal place 
of testing 
13.5.6 Tests or inspections conducted pursuant to the Con-
tract Documents shall be made promptly to avoid unreasonable 
dela\ in the Work 
13.6 WTEREST 
13.6.1 Payments due and unpaid under the Contract Docu-
ments shall bear interest from the date payment is due at such 
rate as the parties may agree upon in wnting or, in the absence 
thereof, at the legal rate prevailing from time to time at the place 
where the Project is located. 
13.7 COMMENCEMENT OF STATUTORY 
UMrTATON PERIOD 
13.7.1 As between the Owner and Contractor. 
.1 Before Substantial Completion. As to acts or failures 
to act occurring prior to the relevant date of Substan-
tial Completion, any applicable statute of limitations 
shall commence to run and any alleged cause of action 
shall be deemed to have accrued in any and all events 
not later than such date of Substantial Complcuon, 
J2 Between Substantial Completion and Final Certifi-
cate for Payment. As to acts or failures to act occur-
ring subsequent to the relevant date of Substantial 
Completion and prior to issuance of the final Certifi-
cate for Pavmcnt, any applicable statute of limitations 
shall commence to run and any alleged cause of 
action shall be deemed to have accrued in any and all 
events not later than the date of issuance of the final 
Certificate for Payment, and 
•3 After Final Certificate for Payment As to acts or 
failures to act occurring after the relevant date of issu-
ance of the final Certificate for Payment, any appli-
cable statute of limitations shall commencelo run and 
any alleged cause of action shall be deemed to have 
a^rued in an> and all events not later than the date of 
an> act or failure to act by the Contractor pursuant to 
an> warrant) provided under Paragraph 3 5, the date 
of any correction of the Work or failure to corrca the 
Work by the Contractor under Paragraph 12.2, or the 
date of actual commission of any other act or failure 
to perform* any duty or obligation by the Contractor 
or Owner, whichever occurs last 
TERMINATION OR SUSPENSION 
OF THE CONTRACT 
14.1 TERMINATION BY THE CONTRACTOR 
14.1.1 The Contractor mav terminate the Contract if the Work 
is stopped for a penod of 30 days through no act or fault of the 
Contractor or a Subcontractor, Sub-subcontractor or their 
agents or employees or any other persons performing portions 
of the Work under contract with the Contractor, for any of the 
following reasons 
.1 issuance of an order of a court or other public author-
ity having jurisdiction, 
J2 an act of go\ ernment, such as a declaration of nauonal 
emergency, making material unavailable, 
.3 because the Architect has not issued a Certificate for 
Payment and has not notified the Contractor of the 
reason for withholding certification as provided in 
Subparagraph 9 4 1, or because the Owner has not 
made pavment on a Certificate for Payment within 
the time stated in the Contract Documents, 
.4 if repeated suspensions, deiavs or interruptions bv the 
Owner as desenbed in Paragraph 14 3 consumte in 
the aggregate more than 100 percent of the total num-
ber ot days scheduled for compleuon, or 120 da>s in 
an> 365-day penod, whichever is less, or 
.5 the Owner has failed to furnish to the Contractor 
promptly, upon the Contractor s request, reasonable 
evidence as required by Subparagraph 2 2.1 
14.1.2 If one of the above reasons exists, the Contractor may, 
upon seven additional days' wnttcn notice to the Owner and 
Architect, terminate the Contract and recover from the Owner 
payment for Work executed and for proven loss with respect 
to materials, equipment, tools, and construction equipment 
and machinery, including reasonable overhead, profit and 
damages 
14.1.3 If the Work is stopped for a penod of 60 davs through 
no act or fault of the Contractor or a Subcontractor or their 
agents or employees or any other persons performing portions 
of the Work under contract with the Contractor because the 
Owner has persistently failed to fulfill the Owner s obligations 
under the Contract Documents with respect to matters impor-
tant to the progress of the Work, the Contractor may, upon 
seven additional davs' wntten nouce to the Owner and the 
Architect, terminate the Contract and recover from the Ov.ncr 
as provided in Subparagraph 14 1 2 
14.2 TERMINATION BY THE OWNER FOR CAUSE 
14.2.1 The Owner may terminate the Contract if the 
Contractor 
•1 persistently or repeatedly refuses or fails to supply 
enough properly skilled workers or proper materials, 
J2 fails to make pavment to Subcontractors for materials 
or labor in accordance with the respective agreements 
between the Contractor and the Subcontractors, 
.3 persistently disregards laws, ordinances, or rules, reg-
ulations or orders of a public authont) having juns-
diction, or 
.4 otherwise is guilty of substantial breach of a provision 
of the Contract Documents 
14.2.2 When anv of the above reasons exist, the Owner, upon 
certification by the Architect thai sufficient cause exists to jus-
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ufy such action, may without prejudice to any other nghts or 
remedies of the Owner and after giving the Contractor and the 
Contractor's surety, If any, seven days' wnttcn noucc, termi-
nate employment of the Contractor and may, subfect to any 
pnor rights of the surety: 
.1 take possession of the site and of all materials, equip-
ment, tools, and construction equipment and machin-
ery thereon owned by the Contractor; 
2. accept assignment of subcontracts pursuant to Para-
graph 5.4; and 
•3 finish the Work by whatever reasonable method the 
Owner may deem expedient. 
14.2.3 When the Owner terminates the Contraa for one of the 
reasons stated in Subparagraph 14.2.1, the Contractor shall not 
be enutied to receive further payment until the Work is 
finished. 
14.2.4 If the unpaid balance of the Contraa Sum exceeds costs 
of finishing the Work, including compensauon for the Arcru-
tca 's services and expenses made necessary thereby, such 
excess shall be paid to the Contraaor. If such costs exceed the 
unpaid balance, the Contraaor shah pay the difference to the 
Owner The amount to be paid to the Contraaor or Owner, as 
the case may be, shall be certified by the Architea, upon appli-
cation, and this obligauon for payment shall survive termina-
tion of the Contraa. 
14.3 SUSPENSION BY THE OWNER 
FOR CONVENCNCE 
14.3.1 The Owner may, without cause, order the Contraaor in 
wnting to suspend, delay or interruot the Work in whole or in 
pan for such period of time as the Owner may determine. 
14.3.2 An adjustment shall be made for increases in the cost of 
performance of the Contraa, jidudinsj profit on the increased 
cost of performance, caused by suspension, delay or interrup-
tion. No adjustment shall be made to the extent 
.1 that performance ts, was or would have been so sus-
pended, delayed or interrupted by another cause for 
which the Contraaor is responsible; or 
J2 that an equitable adjustment is made or denied under 
anotner provision of this Contract. 
14.3.3 Adjustments made in the cost of performance mav have 
a mutually agreed fixed or percentage lee. 
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ADDENDUM 
EXHIBIT B 
Subcontract Between Jacobsen-Robbins 
Construction Company and Boman & Kemp Steel and 
Supply Company, Inc. 
j c o n T R A C T A G R E E : ; ; 
3ub No. 1 8 1 , , » „ r u i r n MM' 1 Z tZ6 C003 u-rgVED AD6 ?- '• ^ -
' THIS AGREEMENT, rcida at Suit Lake City, Utah, th is 2^t"h i-'sy ur A n n u e l - , 19 07 » 
'by and between JAGOQSEN-RODBINS CONSTRUCT ICt J COTPAHY, of Salt Uko City, Utah, hereinafter referred to as Contractor, 
nnd Homnn & Kemn S i ' o n ] ^ i m p l y T n ^ , ' .» 
en independent contractor, hereinafter referred to as Subcontractor. 
VJITfESSElHi Tliot for end in consideration of the covenants herein contained, Contrcctor end Subcontractor agree 
8s folJowsi 
1. SCOTS VSF IVM 
A, Subcontractor chal l furnish end pay for e l l lr,barf r a t c r l a i s , tools , equipment, ccsffolding, t e s t ing , 
permits, fees, end e l l other I tc ra or costs necessary to do and carplste a i l of tlira ttork beloa described in s t r i c t 
eccordrnce ui th i (1) the prime contract ( if my) between Contractor md Oyrori (2) contract drawings end 
cpGcificotions (if cny)| (3) authorized changes issued end rHornatos accepted prior to the date of execution of t h i s 
Agreement! aid (4) Addenda Mo . 1 > a l l C3 prepared or r e m i t t e d by . . _ _ _ _ 
EDWARDS & DANIELS A S S O C I A T E S / A R C H I T E C T S » 
I tar ulna I te r referred to as Architect, for the constr ict ion of 
OGDEN C I T Y CENTER _ _ _ _ f<* 
THE BOYER COMPANY » OVnor. 
Subcontractor i s hereby s t r i c t l y bound by tha terms of the prlra contract rgrocmsnt (if any), tha General and 
cpeclal conditions (if eny)j end any end a l l prime contract documents insofar as epplicablo to tills Agreement; the 
Local, Stnte and Federal Euilding Codas end Rogulaticn3| rnd shal l do t to work herein described to bo performed by 
Subcontractor. Subcontractor rpecif ical ly cgrees to be bound to Contractor by a l l obligations of the priinG contract 
a3 they may apply to tlie work herein described as if Contractor were in tha place of tha Owner, and Subcontractor 
ucre In the place of Contractor, 
B. Subcontractor ohalli In strict accordance with plans & specifications (Bid Pkg 
No. 5 dated July 21, 1987) as drawn by Edwards & Daniels, and in 
accordance with Bowman & Kemp bid proposal No. 398 dated August 19, 1987. 
*Furnish Material, Fabrication and erection of the following: 
1. Structural Steel 
2. Misc. Steel 
3. Metal Stairs (exception of grand stairs) 
4. Metal Decking 
*Furnish Jacobsen-Robbins with a complete schedule of the following events 
1. Stop drawing submittals 5. Erection finish date 
2. Mill rolling dates obtained Bowman & Kemp is.in possession 
3. Steel delivery dates of Plans & Specs. No. 1,6 l 18. 
4. Erection start date 
2. PAYi-ENTS 
A. Contractor agrees to pay to Subcontractor for the catisfactory completion of the herein described tork the 
Bun of ^
 a 
S ix Hundred and Three Thousand and F i f t y S ix D o l l a r s ($ 6 0 3 , 0 5 6 . 0 0 ), 
subject of the provisions set forth hereafter . 
D. Contractor intends to make, on account of the sun cbove, monthly psyronts to Subcontractor for that portion 
of the vork performed in tire preceding month in accordance with conthly estimates prepared by Subcontractor and as 
approved by Contractor end Architect. Said monthly payments shal l be made as payments are received by Contractor 
from Ownur covering the corresponding monthly cstimato of Contractor, including the approved -por t ion of 
Subcontractor 's monthly estimate. Payment from the Owner to the Contractor shal l be a condition precedent to any and 
a l l payronts to Subcontractor. In the event Contractor is also O-mer, monthly payment to Subcontractor shall be mads 
within twenty (20) days after that date of each month below to t out on or bafore which Subcontractor's monthly 
estimate i s to be received by Contractor. 
An further conditions precedent td- cny cmount b^cendng due end payable to Subcontractor, Subcontractor chal l 
furnish to Contractor a l i s t of a l l aupplicrs and subcontractors i t intends to use on tin project prior to submission 
of Subcontractor's ' f i r s t monthly estijnate; and Subcontractor rha l l furnish to Contractor l ien releases from h is 
eupplicrs and subcontractors on a ronthly basis prior to receiving payment. 
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- J t t J . - T -M-^ '** zuujory- ^ !dy cstlratn prior to -he / ^ \ t /* i >onth, Cc~tree tor chall 
. t , j iii - t s r.rntful) u.tLnuto to c v ^ r men xrount
 u i t c.'wll d*:si / ^ V i or Ins t ar \ of Subcontractor; arid 
CUbcocitract~r agrees to ccxxpt the cpprov,£d portion Unroof « hie rontldy psyrsnt. 
D. Pflyn<ent3 otherwise dra Subcontractor wy bo withJiold by Contractor en cccount of effect ive *cd< not readied , 
ciaiiro f i W reasonable ovic^nca indicating probability or f i l ing of cicilso, f-lluro o* Suhcontrcctox to ivjke 
»>n»Mus cuing to his employees rz cuing to his o u t l i e r s or nubcontractors fox r a l o r k l ox labor, CT I roasonable 
.'cubt that Subcontractor con complete tho kurk of this Ao.rounent for tho Ulcnco then unpaid, or othor breach of this 
'grcornont b> Subcontractor. If a l l of cold condltlono or cnntingsrciM arc not removed uithin one businoas day of 
:ontractorfc written notice to 5ubcontractor, Contractor ray rrctify the rcms ct SiJbccntrcctor'a expense. 
E. Contractor rnay of f se t against any sums d x Subcontract hsreuxfcr tr* cwount of any liquidated obligations of 
jubcortrnctor to Contractor, cr others, Aether or not arising cut of this Agreement. 
F. Subcontractor f i l l cove and keep tho kprovements rtsfermj to in Uvia Agrocrant aid tto lfirxi3 upen tidch ttoy 
ere situated fnse from a l l mechanic's Hens by reason of his tmk, If Sub con tree tor fa i l s to remove eny l i e n , by 
boodirg or - the iuiae , Contractor my retain suff icient funds out of tny ronoy due or thereafter to becon? due by 
Contractor to Subcontractor to pay the same end a l l costs incurred by rea-on thereof End ray pay
 raid Uan cr Hans 
fcnd costs out of any funds at any time in tha hsnds of Contractor owing to Subccntrnctor. Subcontractor egrres to 
oouplete Contractor's monthly l ien release end supplier affidavit forms prior to receiving payments under this 
^greoircnt. 
G. An Mount equal to 1 0 % of Subcontractor's rpprcved tronthly cstimatas thall bo retained by Ccntrectnr. 
fctddi retainoge chall not be released unti l I 
See Addendum A 
H. Contractor, at i t s option, ray moke any payment rtje \ c?reunder by dwek mads pa>abls jointly to Subcontractor 
and tny of Ids subcontractors, s e l l e r s , end materiolnen uf^ o (rave performed toork cr furnished enterit is undar this 
Agreement. 
3 . PnC3ECUTID?i OF tT]RKf DO.AYS 
A. Tine; i s of the essence of this Agreement. Subcontractor therefore ngrccs to complete the work hereunder cs 
rpec i f ica l ly required. Particularly, fie agrees (1) to procure and prepare his materials end manufacturrd pro&rts so 
as to to reedy to begin *ork in the f ie ld biicn directed by tta Contractor's superintonefsntj (2) to plan end prosecute 
es ld b-ark 'n a proxTpt and dil igent ramer end EO as not to cclciy the voxk of Contractor or other subcontractors! (3) 
corrrenco tt« several parts thereof at such times and proceed therewith in such order as may bs directed by the 
Contrcctor's schodjle «id/or superintendent; (A) to provicb, ot t\is expense, additional warlonon end/or to uark on en 
overtiTO or shift* basis chould Contractor reasonably co direct; (5) to do a l l cutting, f i t t ing and patching of his 
txirk ttvit may be reqjired to ircke i t s several psrts come together properly end to f i t i t to receive or be rocpived by 
tha work of Contractor ox other aubcontrnctors, a l l ns ehou! upon ox reasonably s p i l e d by the Contract Documents; 
(6) to finish the rovcral parts and the tfiole of raid *uxk os provided horein so that in conjunction with other 
trsdes ungoG'jd ttreroon tic wi l l insure t l« uninterrupted progress of tha project; snd (7) to complete the trork as 
rapidly G3 field conditions pormit; proceeding in o s k i l l f u l rnd expeditious rarmer, bdth eufficient l^bor, 
materials, tools, eqjipment, supplies and all things necessary to insure uniform and eff ic ient progress so as to 
mable the Contractor to conplete the project nithln the tire Limits ea specified. 
B. Subcontractor ogrees to provide his employees with safe tools , equipment, e tc . ; to provide them with a safe 
place to uirk; to perform the bnrk under this Agreement in a safe manner with high regard for the safety of his 
smployees and others; orri to comply with prevailing safety regulations, b'«tbcr federal, s tate , local ox otherwise 
imposed. 
C. Complete slx>p drawings, catalog cuts, samples, o t c . , oh?«ll be submitted in 5 copies with 0 
ocpias of shop drcuings to JACOOSEN-ROBBIMS CC^ TRUCTIDJJ CUTAfrf no latex then S e e S c h e d u l e 
D. Although Subcontractor i s bound to the provisions of the prims contrcct relating to tiine of performonce, as 
teti'een Cont'-nctor ond Subcontractor the tixro of performance tmy be extended in writing at any time by Contractor or 
by Ovner. SiJbcon tree tor shall not be charged for nor receive compensation Tor cny delays in performance ^ e r e time 
extensions l\ave been granted by Owner or by Contractor unless Ou-ner pays Contractor compensation for damages suffered 
by Subcontractor as a result of such delays. Further, Subcontractor shall rot be entitled to cither additional time 
or additional moneys related to alleged delays unless written claim fox aame is received by Contractor within ten 
(10) doys of the comrefxietnunt of a particular cause of daloy. 
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E. Contractor end Subcontractor chall not be licblo to cna enot! sr^Tui cny c'jlo/3 crislng cut of ccts of God, 
strikes, enthrones or other causes explicitly dstarmlnsd to be beyond their contiol; except in the event that uvnar 
should r?oess liquidated damages or sirollar penalties against Contractor, then Subcontractor chall be responsible for 
«ouch portion of aaid assessment as may bo directly attributable to him. 
F. Subcontractor shall fully conply with wage-hour end equal opportunity regulations and shall take vigorous 
affirmative action to employ minority employees wtenevcr co requirod and is enccurcged to do BO in the absence of 
auch requirements. 
G. Should the proper, workmanlike end accurate performance of cny work under this Agreement drpend wholly ox 
partially upon th3 proper workmanlike or accurate performance of any work or materials furnished by Contractor or 
other subcontractors, Subcontractor agrees to use all raans necacsary to discover cny dafects and report came in 
kilting to Contractor before proceeding with his work bhich is so dependent end shall tllcu Contractor a reasonable 
time in which to remedy such defectsj end in the event ho does not co report to Contractor in writing, then it chall 
be assured that Subcontractor has fully accepted the woxk of others Q3 being satisfactory and he shall be fully 
responsible thereafter for satisfactory performance of the work covered by tills Agreement, regardless of the 
defective work of others. 
H. At ell times Subcontractor is on the job site, Subcontractor chall dasionate one person to act as 
Subcontractor's agent in receiving direction and notice frcm Contractor. In the event Subcontractor fails to 
designate such en agent, or such agent is absent from the job site, Contractor may give notice ex direction to any 
employee of Subcontractor found on the job site. If no agent or employee of Subcontractor can be found on the Job 
cite at a time when Subcontractor is expected to bo cctlvely engaged in the work described in this Agreement, then 
nny notice or direction of Contractor to Subcontractor may be given by posting the same in writing at any conspicuous 
place i-hereon Subcontractor is expected to be working, noting thereon the date and time of such notice or direction; 
!iuch rotice or direction shall be dsemed given at the time posted. 
I. If Subcontractor's alleged acts or emissions result in a fine or penalty being levied against Contractor by 
cny lsi'tul regulatory agency, then the cmount so levied shall be for the Subcontractor's account and maybe deducted 
from the cmount otherwise due Subcontractor. 
J. Reasonable amounts for unloading, iioisting, layout or other services provided by Contractor for Subcon-
tractor, and reasonable amounts for Contractor's equipment, tools, and other items necessary fox the completion of 
the wnrk, used by Subcontractor in this work shall be deducted from the emount otherwise due Subcontractor. 
K. Whenever it may be useful or necessary to the Contractor to do co, the Contractor 3hall be permitted to 
occupy end/or use nny portion of the work which has been either partially or fully completed by the Subcontractor 
before final inspection end acceptance thereof by the Owner, but such use end/or occupation chall not rnlieve the 
Subcontractor of his guarantee of said work and materials nor of his obligation to make good at his own expense any 
defect in mstorinls and workmanship wJ\ich may occur or develop prior to Contractor's release from responsibility to 
the Owner. Provided, however, the Subcontractor shall not be responsible for the maintenance of such portion of the 
tTDrk as may be used and/or occupied by the Contractor, nor for cny damage thereto that is due to ox caused by the 
cole negligence of the Contractor during such period of use. 
4 . IfC-JSEKEEPIMG 
A. Locations for field offices, storage shed end 3tock piles will be designated by Contractor. Subcontractor 
pgrees to confine t\ye storage of his materials end waste matter to the designated areas. 
B. The construction area, as well as the job site, bill be kept clean and free of scrap material, packing boxes, 
and ether waste matter ON A DAILY BASIS. 
C. At the completion of Subcontractor's portion of the wxjrk, he shall immediately remove all waste material, 
scaffolding, tools, shed and other equipment from the premises leaving the job site free and clean of all trash and 
debris caused by Subcontractor's work. 
D. If the Subcontrnctor fails to clean his work place each day end immediately urnn completion, the Contractor 
p*ay, without notice, perform the cleanup and deduct any costs so incurred from any amount owed Subcontractor. 
5. FAILUTC TO rnuSECUTE OTIK 
If Subcontractor shall at any time (1) refuse or neglect to supply a sufficient number of properly skilled and 
equipped workmen or sufficient materials of the proper quality, or (2) fall in any respect to prosecute the work with 
promptness and within the limits of the Contractor's cchedule, or (3) fail prcnptly to remove and replace work 
conHermed by Architect or Contractor nnd make good work of others damaged by 3aid replacement, or (4) cause by any 
r.ction or omission tha otoppngo or dalny of or Interference with the work of Contractor or of any other 
oubcontractor, or (5) fall in ttie performance of any of the material covenants herein contained, or (6) be adjudged a 
barikript or make a- general or assignment for the benefit of td3 creditors, ox (7) become insolvent or become a debtor 
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<; -7.1.1^-^i-r i - L o U u r . u i p ^ u ^ ^ i L i c " i , cr cs.i-^y_—nl \zz~n^,- - > _-~n :^ c.oiiocs day nftcr rcrving n 
iA!:ilcn notice to - ^ c o n t r a c t o r c^  -2 existence of cither or rny uf " J ^ :getro r 'uses, end unless M Q^ cause 
r;,jcifi:d in such notice d u l l have been eliminated t?itl\ln euch reeled, Ccr.Lrcclcr ct l i s cpticn ray provide, ci ther 
by i t s e l f or trucuyh others , cny labor or rrstcriale to rrocceurte the \cik :.rJ rzy detect Ire coot tliorcef (Including 
n diarcjj for overhead end profi t ) frcin cny moneys tJvon L\JO CT thereafter to Lecccre die to Subcontractor. In my ouch 
.event, nfter euch not ice end fai lure to eliminate cudi cause within three cays rpcci i ied, Contractor at i t s option 
r.ey terminate th i s Agreement end may enter en the premises end b-ke possession, for the purpose of completing the 
WOTIC, of e l l nvaterials end eauipmont of Subcontractor, n i l of tMch, en tta exercise of euch cpticn, Subcontractor 
hereby lesions to Contractor. Ccntrcctor ray t.iploy my other person ox persons to complete the fork by v.tntevex 
retired Contractor moy deem expedient end c?y provide the n c e r i e l s therefor, cither by i t s e l f or tlirough others . In 
c?se or euch termination, Subcontractor chall not be ent i t led to received cny further payment under th is Agreement 
i n t i l Urn tork required hereunder sha l l be fully completed r r d rccrptcd bv CLnex end r . r r l i i tcc t | end at such- tirra, If 
dv» vppeid balance of the mount to be paid Ireroinder din^l exceed the expense incurred by Ccntrcctor in corrpletlng 
Hubccntrrctor 's york, nuch excess chall be paid by Ccntrcctor to Stbecntractor; but if ruch oxpense d u l l exceed such 
ispald balance, then Subcontractor shal l pay the difference to Contractor. 
G. StfriY EGf.0 
A p'nrety bond i s not required by th i s Agreement. If a etarety bond I3 r e h i r e d by th.e previous rentence, then 
prior to receiving payments relat ing to th i s Agreement, Subcmtractor chall furnish to Contractor, ot N.A. 
experts", o corporate surety bond guar an teeing the faithful performance of th is Agreement end the payment of e l l labor 
nnd matciial b i l l s in conrwiction vjith th.2 execution of the v-eik covered by th is Agrcerent. Tic bond shall be t ^ i t t on 
by a surety company rpproved by Contractor end in o form satisfactory to Contractor. 
7 . PinniTS, LICENSES, FEES AfO TAXES 
A. Subcontractor shal l , at hl3 exjn cost end expense, pay oi l fees related to the execution of Ids *orkj epply 
far and cbtain n i l nacessary permits, l icenses , end other governmental approvals; and chall conform s t r i c t l y to the 
leue, b-iilding codes end ordinances in force insofar as -opl*cable to the vurk covered by th i s Agreement*-
D. Subcontractor i s Ln independent contractor in fact crd elso within the scope cf the united States Intornal 
HevEnue Code, Federal Sccisl Security regulat ions, cny end r l l unemployment insurance ICYS, rnd explicable col lect ive 
b r rga i r ' r g agreements and is therefore solely responsible frr o i l payroll taxes, t rus t fund end other deductions and 
ttithhaJdlngs end contributions under euch laus end egreements. The compensation pycb3e tn Subcontractor, t s cbove 
provided, includes o i l sales end use taxes, franchise, excise end other taxes end n^vornmcntal impositions of e l l 
hinds c >J i s not eubject to eny eddition for cny euch taxes or ^pos i t ions now ex herecfter levied. 
n . IHSSMAIEE, IJEEHJIFICATICJ WJD DJARANIEE 
A. Prior to commencing work re la ted bo tiiis Agreement, Cufcccntrector rhal l fumi* h current, valid ce r t i f i ca tes 
of «ror!.msn!s corpensation end l i a b i l i t y insurance end of indcrmificsticn satisfactory to Contractor evidencing 
cciipliencs voith the terms of th is Agreement. The l i a b i l i t y l/rsurcnce cer t i f ica te chall provide for 30 days advence 
rjotlce vo Contrector of cancellat ion. 
D. Subcontractor cgroes to provide end maintain •/arlanen's compensation insurance md to comply *n e l l respects 
uJth Uu? tonus for employment and payment of labor recfjir^d by u>mor cr eny constituted authority having legal 
ju r i sd ic t ion over the tork. 
C. Subcontractor shall iraintain such th i rd party public l i ab i l i t y end property demage insurance, including 
cjsnera], products end autorrabile l i a b i l i t y , as will protect him from claims for damages because of bodily injury, 
including death, or damages because of injury to ox loss , destruction or loss of use of p-operty ttiich may arise from 
cperat i rns under th i s Agreement, whether such operations be by him or his subcontractors or enyene direct ly or 
indirect ly cnployed by either of them. Limits for third party public l i a b i l i t y , including general, prodjcts and 
cutomobUn insurance shal l afford not less than $250,COO each person and $500,000 cacti occurrence as respects bodily 
Injury md rot less than $100,000 each occurrence end $250,000 eggregate es respects property tkmagej provided, if 
U s prin*> contract requires higher l imi ts than those l i s t ed cbove, then such higher l imi ts chall be raintained by 
Subcontractor. 
D. Subcontractor shall indemnify Contractor end/or Ouner against, end rave each harmless frcmi (1) cny end a l l 
J l a b i l i t y , l o s s , damage, cost, expense and ettorney fees euffered or incurred on cecount of eny breach by 
Sifccontractor of the obligations end covenants of th is Agreement, including but not limited to Contractor's increased 
overbad, cost of funds, lost opportunity costs end costs of resolution occasioned by Subcontractor!s untimely' 
performance or other breachj (2) cny end e l l loss , d-megs, injury, l i a b i l i t y end claims thereof for injuries to ox 
caath of persons and o i l loss of or damages to property result ing direccly or indirectly from Subcontractor's 
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s'ZfurrnpnLC of th is Agreement, iJw^rdlLjs of the negligcr-co of Cjaer i« cntroc~CT or their agents or rmployeesj 
' ftovidod that there such loss , damage, injury, l i a b i l i t y or c l a i m ere t!.j resu l t of active negligence on the part of 
d r c r or Contrrctcr or thoir respective cocnts or employees cr1*' Is nab caured cr contributed to by en emission to 
perform st^ne duty also inposod on Subccntrcclor, Ills cgents or employees, cuch inJ-mnlty choll not epply to cuch 
Vexty gui l ty of such active negllgenco unless the nri'ro ccutract docunonts otheruico provide! (3) cny end a l l loss , 
damege, injury, l i a b i l i t y or claims for injury to or deith *S persons cr damage to property resulting directly err 
ind i rec t ly from use by Subcontractor of my tools , rquip^rnt, facilities, materials, cr employees of Contractor, 
tlx?ther with or without Contractor 's kncjlcdoa or concent| (A) any end a l l l i a b i l i t y , los~, damage, cost, expense and 
attorney fees IixrurTod by Contractor for cr en cc count of the uce of a bid depository cr otherwise resulting from 
cvmrding th i s subcontract to Subcontractor; (5) cny snd oil l i a b i l i t y , loss , payment, cor** or expense of any nature, 
including attorney fees incurred, ar is ing out of failure of Subcontractor to honor md comply vdth a col lect ive 
bargaining agreement betueen Contractor rnd cny lebor mien thich provides that subcontractors oust be bound by the 
conditions of said col lect ive bargaining agreement. 
E. During the guarantee period established in the prime contract documents, end if ro such period bo therein 
s t ipula ted , tlxjn for a period of one (1) year from date of project completion, Subcontractor agrees to make good, 
colcly at h is opense , e l l defects due to defective varlanancldp md/or materials md -lso a l l damage to other work 
resul t ing therefrom. Subcontractor further agrees to execute, in t i l t i n g , any guarantees, maintenance agreements or 
other documents related to the work cbove described required by the terms of the prime contract documents. 
Subcontractor 's responsibi l i ty for l e ten t defects shall exte,*d beyond the gjarantee period to the- extent applicable 
s t a t u t e s permit. 
0 . GLUMES m fCHK 
Contractor may add to or deduct frcm the nseik ioqjirod by th is Agreement; and my changes so made shall be 
defined by Contractor 's written change authorization set t ing forth the changes involved and tl*2 value thereof, which 
value sha l l be mutual]y agreed upon betueen Contractor end Subcontractor end Cuner if cuch ba possible; md if such 
Futual agreement i s not possible, then the value of t t e v-'orU rha l l be determined os provided in Paragraph 10.C of 
Uiis Agreement. In e i t t e r ovent, however, Subcontractor rgrsss to proceed with the work cs changed wten eo crdexed 
in writing by Contractor ca as not to delay the progress of tl>e fork end pending determination of the value thereof. 
No claim for additional compensation, whether on recount of extra labor md/ar materials furnished, cr otheruise, 
rha l l be paid unless the cams i s furnished pursuant to a vriittcn order signed by Contractor issued prior to the 
furnishing of the same. 
10. DISPUTES 
A. In the ovent of n dispute e r i s i r g between Contractor end Subcontractor with respect to khether tho prime 
contract , including plans and specif icat ions; requires Contractor (end tliU3, perhaps, Suhcontractor) to furnish any 
r a t e r i a l or perform any labor, the decision of the Axcliitcct shal l be conclusive end binding. Should there bo no 
nrchi toct over U»a work, U>en the matter in qtestion chcll be determined as provided in Paragraph C. 
B. In the ovent of cny dispute between Contractor r\ti Subcontractor covering the eccpe of Subcontractor's work 
( e . g . , whether Subcontractor or comecno olse i s obligated to furnish certain materials or to perform certain labor 
Gciuittedly required by the prime contract ) , the dispute shal l be se t t led in the mrnnsr provided by the prime contract 
documents. Should there be no manner of cettlement so pro-viced, tho dispute shall be determined as provided in 
Paragraph 10.C. 
C. If there ar ises cny dispute concerning nat ters in connection with thi3 Agreement (for which dispute, 
provision for settlement i s not ott>crwise made viith the execution of th is Agreement), then such dispute shal l be 
ce t t l ed by a ruling of a board of a rb i t ra t ion consisting of three members—one eolected by Contractor, one by 
Subcontractor, end the third member shal l be selected by thn f i r s t two members. Contrnctor and Subcontractor sha l l 
brar the expcrise of their selected members respectively, but the expenses of the third render shall be borne by the 
party hereto requesting the a rb i t ra t ion in writ ing. Contractor and Subcontractor agrco to ba bound by the findings 
of rxiy such board of a rb i t r a t ion , f inally md without recourse to my court of law. 
1 1 . TERMINATION Of CQNTRfJCT 
In tho ovent Contractor Is directed by Owner to terminate a l l of i t s work prior to r^ojoct completion, then on 
equitable settlement for work performed under th is Agrceirent prior to such termination Mill be mado ns provided by 
the prime contract documents if such provision i s made; or if none such exis t , next by mutual agreement (which 
agreement may be to a rb i t ra te or l i t i g a t e or comprrni'-o and s e t t l e ) j or fai l ing either of these methods, by 
e ib l t r a t ion cs provided in Paragraph 10.C. In no ovent chnll Subcontractor be ent i t led to anticipated profi ts on 
urncrfarmed work. 
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12. r£OITIC«ML FivGVISlOiiS 
A. Subcontractor agrees not to t icrefex cxr eubiot tills Aorccrnent or my cart Uiaicof cr cny part of the hcrk 
runuirsd to be porformed by \\Lm without writ ten concent of Contractor. Subcontractor's clains for coneys due 
hereunder ore norv-assignable oxccpb ul th the written concent of Cootxeclor. Any eosignrant of coneys die foroundox 
Kudo without cuch consent i s void, and tl*j assignee in Euch ccse chal l ccqulre no r ights rg i ins t Contractor. 
B. This Agreement sha l l bo binding ipon tho heixo, ndninlstratoxe, cr-ecutors, cuccossoxs end essiens of each 
par ty . 
C. Tlds Agreement is subject to epproval of the Subcontractor by Architect end/or &\rrcr. 
D. Ail negotiations and ogreorants prior to tho date of t h i s Agreci^nt not included heroin are superseded and 
hnreby voided. 
E. In tho event i t bsccnm necessary for e i ther p r t y *n tal'.o legal cst ian to enferca th3 provisions of thi3 
Agreement or to obtain redress fox tho violat ion of nny ptovioion hsreof, 
F. Any notice required to be given to a party shel l bo directed to euch party end ta i l ed by cer t i f ied mall or 
p?rsonally Delivered. Such notice t h a l l be offsctivo at t t e t i r o received nt the address indicated balcw of auch 
par ty . 
G. fa i lure en tJ^o port of c i ther party to cr r rc iso i t s r ights undar tiie provisiono of this Agreement for eny 
broach of the provisions hereof by tho othsr chal l not const i tute a uaivex of cuch r ights fox any subseQuent broach 
of cny provision htsroof. 
H. Any provision of th i s Agreement wtiich i s in violat ion of cny law cppliccble thereto chall be void but sha l l 
not affect the val idi ty and enforceabil i ty of n i l otlwr provisions horeof. 
I . Tl\is Agreement sha l l bo considered to Ixivs been Dade in end chall be interpreted undar the laws of the State 
of Utah. 
J , Ua modification or change of the terms of th i s Agreement chall bo binding en Contractor unless approved in 
writ ing by an officer thereof. 
J/XCOSEM-nOBBIJJS CONSTRUCTION COMPANY 
C930 South 300 West 
Flidvale, UT B4047 
Bowman & Kemp Steel Supply 
(Subcontractor) 
P . O . Box 9 7 2 5 
O q c l e n , UT 84 4 0 9 
Distribution! Uhito/Subcontractor, Yellow/Contractor 
ADDENDUM 
EXHIBIT C 
Exhibit 2 to Daniel Brown's Deposition, 
showing his path prior to the accident 
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ADDENDUM 
EXHIBIT D 
Order Granting CCC&T, Inc.'s 
Motion to Dismiss, dated January 3, 1989 
PILES rwSTWC* ZCWf 
Third Jtioicju! DuAnci 
James R. Black, #0357 
Wendy B. Moseley, #4096 
BLACK & MOORE 
261 East Broadway, Suite 300 
Salt Lake City, UT 84111 
Telephone: (801) 363-2727 
JAN^ 3 1989 
IN THE THIRD JUDICIAL DISTRICT COURT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
DANIEL C. BROWN, 
Plaintiff, 
vs. 
BOYER-WASHINGTON BOULEVARD 
ASSOCIATES, a Utah limited 
partnership, BOWMAN & KEMP 
STEEL AND SUPPLY COMPANY, INC., 
a Utah corporation; and 
JACOBSEN-ROBBINS CONSTRUCTION 
COMPANY, a Utah corporation, 
Defendants. 
JACOBSEN-ROBBINS CONSTRUCTION 
COMPANY, a Utah corporation, 
Third-Party Plaintiff, 
vs. 
CCC&T., a Utah corporation, 
and BOMAN & KEMP STEEL AND 
SUPPLY, INC., a Utah 
corporation, 
Third-Party Defendant. 
ORDER 
C i v i l No. C88-4665 
Judge Richard H. Moffat 
The above-ent i t led matter came on for hearing on t h i r d - p a r t y 
defendant CCC&T's motion t o d i smis s defendant Jacobsen-Robbins 
C o n s t r u c t i o n Company's t h i r d - p a r t y complain t a g a i n s t i t on 
December 16, 1988, at 9:00 a.m., the Honorable Richard H. Moffat, 
D i s t r i c t Judge, p re s id ing . CCC&T was represented by i t s counsel 
James R. B l a c k , Black & Moore, and J a c o b s e n - R o b b i n s was 
represented by i t s counsel Mark L. Anderson, Chris tensen, Jensen & 
Powe l l . The p l a i n t i f f was represented by his counsel Colin P. 
King, Giauque, Williams, Wilcox & Bendinger. 
The p l a i n t i f f in t h i s case was injured during the course of 
h i s employment with *CCC&T on a cons t ruct ion s i t e . He received 
s t a t u t o r y worke r s ' compensation benef i t s from CCC&T through i t s 
w o r k e r s ' compensation insurance c a r r i e r and brought t h i s act ion 
a g a i n s t J a c o b s e n - R o b b i n s and o the r de fendan t s for damages, 
a l leg ing t h e i r negligence caused his i n j u r i e s . 
Jacobsen-Robbins f i l ed a t h i r d - p a r t y complaint agains t CCC&T, 
seek ing to make i t a p a r t y to the l a w s u i t for the purpose of 
p r e s e n t i n g e v i d e n c e of CCC&T's n e g l i g e n c e , i f any, and of 
compar ing i t s c o n d u c t w i t h t h a t of a l l o t h e r s in caus ing 
p l a i n t i f f ' s in ju ry . CCC&T moved to dismiss the complaint on the 
g r o u n d s t h e e x c l u s i v e remedy p r o v i s i o n of t h e w o r k e r s ' 
compensation laws of Utah-, § 35-1-60, U.C.A., precludes any act ion 
a t law against an employer based on an accident or injury to an 
employee o c c u r r i n g in the course of his employment. Jacobsen-
R o b b i n s , w h i l e conceding the employer cannot be l i a b l e for 
anything other than i t s s t a tu to ry workers ' compensation ob l iga t ion 
in t h i s case , argued tha t the Utah L i a b i l i t y Reform Act, 
§ 78-27-41, U.C.A., allows an act ion agains t the employer for the 
purpose of comparing neg l igence and reducing the d e f e n d a n t ' s 
2 
liability and the plaintiff's recovery accordingly. CCC&T argued 
that the Liability Reform Act does not alter the exclusive remedy 
provisions of the Workers' Compensation Act, nor did the 
legislature intend it to, and must be construed in light of its 
plain language and legislative history* 
The Court has considered the memoranda and oral arguments of 
the parties. Although the Liability Reform Act, § 78-27-41, 
allows suit against "defendants" for purposes of comparing 
negligence, it specifically defines "defendant," at § 78-27-37, as 
"any person not immune from suit." The Act also defines "fault" 
as ". . . any actionable breach of legal duty . . .," which duty 
an immune entity or persons cannot have. 
In interpreting the Act's language and the legislative intent 
thereof, the Court makes note that in a preliminary draft before 
final passage, the Act extended comparison of negligence to "each 
other person whose fault contributed to the injury or damages" in 
§ 78-27-41. The Court finds that the Legislature advisedly 
deleted that language from § 78-27-41 in the bill as enacted to 
affirm that "immune" individuals and entities are not to have 
their conduct compared to the fault of the parties to the 
litigation. 
The Court concludes that the Liability Reform Act did not 
intend the comparison of conduct of immune parties. As employers 
are immune from suit pursuant to § 35-1-60 of the Utah Workers' 
Compensation Act, an action against the employer is precluded, 
3 
and, accordingly, no evidence of CCC&T's conduct will be submitted 
to the finders of fact in this case. Therefore, it is hereby 
ORDERED that third-party defendant CCC&T's motion to dismiss 
be and hereby is granted and that no comparison of CCC&T's 
conduct with defendants' and plaintiff's "fault" be allowed at 
4 
ADDENDUM 
EXHIBIT E 
Order Granting Boman & Kemp Steel and Supply Company, Inc.'s 
Motion for Summary Judgment as to all Cross-claims and 
Third-Party Complaints, dated August 31, 1990 
AUG 3 t 1S20 
ROBERT G. GILCHRIST (A3715) 
RICHARDS, BRANDT, MILLER 
& NELSON 
Attorneys for Defendant 
Key Bank Tower, Seventh Floor 
50 South Main Street 
P.O. Box 2465 
Salt Lake City, Utah 84110 
Telephone: (801) 531-1777 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
DANIEL C. BROWN, 
Plaintiff, 
vs. 
BOYER-WASHINGTON BOULEVARD 
ASSOCIATES, a Utah limited 
partnership, BOWMAN & KEMP 
STEEL AND SUPPLY COMPANY, INC, 
a Utah corporation; and 
JACOBSEN-ROBBINS CONSTRUCTION 
COMPANY, A Utah corporation, 
Defendants. 
JACOBSEN-ROBBINS CONSTRUCTION 
COMPANY, a Utah corporation, 
Third-Party Plaintiff, 
vs. 
CCC&T, INC., a Utah corporation, 
and BOMAN & KEMP STEEL AND 
SUPPLY, INC., a Utah 
corporation, 
Third-Party Defendants. 
ORDER AND JUDGMENT 
Civil No.: C88-4665 
Judge Moffat 
RECEIVE" 
AUG f is-
Wilcox, Oewsnu j 
i t \ C t-*/" 
Defendant and Third-Party Defendant Boman & Kemp 
Steel Supply Company's Motion for Summary Judgment as to all 
cross-claims and third-party claims against it, having come on 
for hearing before the Court, and the Court having fully 
reviewed the memoranda on file, including but not limited to 
Bowman & Kemp's Memorandum in Support of its Motion for 
Summary Judgment, its responsive memorandum, and its 
supplemental memorandum, and the Court having heard oral 
argument on the issues, and having fully been informed and 
advised of all issues of fact and law, that it is hereby 
ORDERED that Defendant Bowman & Kemp's Motion for 
Summary Judgment as to all cross-claims and third-party claims 
is granted and 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that 
judgment is rendered on behalf of defendant and third-party 
defendant Boman & Kemp Steel Supply Co., as to all 
cross-claims and third-party claims filed herein against it, 
that such cross-claims and third-party claims are found to be 
barred by Utah Law, and therefore all third-party claims and 
cross-claims against Boman & Kemp Steel Supply Co. are 
hereby summarily dismissed with prejudice, with each party to 
bear its own costs. 
-2-
Mark L. Anderson 
MAILING CERTIFICATE 
I HEREBY CERTIFY that a true and correct copy of the 
foregoing instrument was mailed, first class, postage prepaid 
on this afc+fc day of July, 1990, to the following counsel of 
record: 
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L. Rich Humpherys 
Mark L. Anderson 
CHRISTENSEN, JENSEN & POWELL 
175 South West Temple, Suite 510 
Salt Lake City, Utah 84101 
Attorneys for Defendant Jacobson-Robbins 
Construction Co, 
W. Brent Wilcox 
WILCOX, DEWSNUP & KING 
2020 Beneficial Life Tower 
3 6 South State 
Salt Lake City, Utah 84111 
Attorneys for Plaintiff 
Roger D. Sandack 
13 6 South Main Street 
500 Kearns Building 
Salt Lake City, Utah 84101 
Attorney for Plaintiff 
Stephen J. Aeschbacher 
RAY, QUINNEY & NEBEKER 
79 South Main Street, #400 
Salt Lake City, Utah 84145-0385 
Attorney for Boyer-Washington 
Boulevard Associates 
BROWN2/MAP 
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